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REPORT  ON  FAMILY  LAW,  PART  III:     CHILDREN  (1973) 

This  report  comprised  five  subject  matters  of  the  law  relating  to 
children: 

(1)  the  status  and  rights  of  children  borne  outside  marriage; 

(2)  adoption; 

(3)  the  care  and  protection  of  neglected  children; 

(4)  guardianship  and  custody;  and 

(5)  a  proposal  for  the  establishment  of  the  office  of  the  law 
guardian  to  give  independent  legal  representation  concerning  the 
interests  of  children  in  these  and  other  matters. 
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REPORT  ON  FAMILY  LAW,  PART  ffl:   CHILDREN  (1973)  £j 

CHAPTER  I     CHILDREN  BORN  OUTSIDE  MARRIAGE 


SUMMARY  OF  RECOMMENDATIONS 

1.  The  law  of  Ontario  should  declare  positively  that  for  all  its  purposes 
all  children  have  equal  status. 

2.  There  should  be  a  reversal  of  the  common  law  rule  of  construction 
that  any  reference  to  "child",  "children",  or  "issue"  in  an  instrument 
or  statute  should  be  taken  to  exclude  children  bora  outside  marriage. 

3.  The  words  "child",  "children"  or  "issue"  or  other  term  having  a 
similar  meaning  in  a  statute  should  specifically  be  stated  to  include 
all  children,  regardless  of  whether  their  parents  have  been  married 
or  not.  This  rule  of  construction  should  apply  unless  there  is  clear 
indication  that  the  Legislature  had  in  mind,  in  any  particular  case,  a 
more  limited  class  of  children. 

4.  Among  the  statutes  which  should  be  amended  to  implement  our 
recommendations  are: 

The  Devolution  of  Estates  Act; 

The  Dependants'  Relief  Act; 

The  Fatal  Accidents  Act; 

The  Insurance  Act; 

The  Marriage  Act; 

The  Perpetuities  Act; 

The  Succession  Duty  Act; 

The  Vital  Statistics  Act; 

The  Workmen's  Compensation  Act. 

5.  All  instruments  executed  and  all  intestacies  taking  place  before  the 
implementation  of  these  recommendations  should  be  expressly  said 
to  be  subject  to  the  present  law. 

6.  The  duty  to  seek  out  beneficiaries  imposed  on  a  trustee,  an  adminis- 
trator or  executor  ought  not  to  go  beyond  the  duty  to  search  for  those 
children  born  outside  marriage  whose  paternity  is  positively  estab- 
lished or  presumed,  when  the  time  for  the  ascertainment  of  possible 
beneficiaries  arrives,  by  the  means  which  we  recommend. 

7.  Trustees,  administrators  or  executors  should  not  have  a  duty  to 
search  outside  Ontario  for  children  bora  outside  marriage  who  may 
be  potential  beneficiaries. 

8.  The  Legitimacy  Act  should  be  repealed,  but  a  child  born  to  a  married 
woman  should  be  presumed  to  be  the  child  of  her  husband: 

(i)  where  the  child  is  born  during  the  marriage;  or 

(ii)  where  the  child  is  born  within  eleven  months  after  the  marriage 
has  been  terminated  by  death  or  by  judicial  decree. 

9.  It  should  be  possible  for  any  interested  person  to  obtain  a  judicial 
decree  of  a  declaratory  nature  that  a  given  man  is  the  father  of  a 
given  child.  Such  a  decree  should  operate  as  a  presumption  that  the 


37-3 


man  is  the  father  of  the  child  for  all  purposes  unless  and  until  the 
decree  is  vacated  by  the  making  of  another  decree. 

10.  Neither  the  paternal  relationship  in  the  case  of  a  child  born  outside 
marriage  or  any  other  relationship  traced  through  the  paternal  rela- 
tionship should  be  recognized  for  any  purpose  relating  to  the  disposi- 
tion of  property  by  will  or  by  way  of  trust  unless: 

(i)  the  relationship  has  been  established  by  or  against  the  father  in 
his  lifetime;  or 

(ii)  if  the  purpose  is  for  the  benefit  of  the  father,  paternity  has  been 
established  by  or  against  him  during  the  life  of  the  child. 

11.  Exceptions  to  the  last  stated  rules  should  be  made  where: 

(i)  an  affiliation  order  has  been  made  between  the  father  and  the 
child  during  their  respective  lifetimes;  or 

(ii)  a  court  thinks  it  just,  in  its  discretion,  to  allow  the  relationship 
between  father  and  child  to  be  established  and  recognized  after 
the  death  of  either  of  them. 

12.  Any  assertion  of  paternity,  whether  made  by  a  mother  or  any  other 
person,  which  may  lead  to  a  judicial  declaration,  should  be  supported 
by  corroborative  evidence  before  an  order  can  be  made. 

13.  A  civil  standard  of  proof  should  apply  to  the  establishing  of  a  pater- 
nal relationship. 

14.  (i)    In  all  civil  proceedings  in  which  any  court  is  called  upon  to 

determine  the  patternity  of  any  child  it  should  have  the  power 
to  rule,  on  the  application  of  any  of  the  parties,  that  the  parties 
to  the  action,  the  child  concerned  or  its  mother,  or  all  of  them, 
should  submit  to  blood  tests. 

(ii)  No  sample  of  blood  should  be  taken  from  a  person  as  a  result 
of  a  ruling  by  a  court  unless  that  person  consents  to  its  being 
taken. 

(iii)  Where  a  person  refuses  to  submit  to  a  blood  test  after  a  court 
has  ruled  that  he  ought  to  do  so,  the  court  should  be  entitled  to 
draw  whatever  inference  it  thinks  appropriate  from  the  refusal. 

(iv)  If  a  person  is  incapable  of  giving  a  valid  consent  it  should  be 
proper  to  take  a  blood  sample  from  him  if  the  person  in  whose 
care  and  control  he  is  consents  and  the  medical  practitioner 
under  whose  care  he  is  certifies  that  giving  a  sample  will  not  be 
prejudicial  to  his  proper  care  or  treatment 

(v)  A  joint  committee  of  lawyers  and  doctors  should  be  set  up  to 
devise  standards  and  procedures  for  the  taking  of  blood  tests  and 
their  admission  in  evidence.  These  standards  and  procedures 
should  be  promulgated  by  Order  in  Council. 

(vi)  There  should  be  no  limitation  period  on  the  establishing  of 
paternal  relationships,  although  interests  which  have  vested 
before  a  finding  of  paternity  should  not  be  disturbed. 
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CHAPTER  II     ADOPTION 

SUMMARY  OF  RECOMMENDATIONS 

1.  Section  72(4)  of  The  Child  Welfare  Act  ought  to  be  amended  to 
provide  that  an  order  for  the  adoption  of  an  adult,  or  a  minor  who 
has  been  married,  shall  not  be  made  unless  the  court  is  satisfied 
that  the  person  to  be  adopted  has  in  fact  been  in  the  custody  of  and 
brought  up  by  the  applicant  as  his  own  child  during  minority  or 
until  marriage  as  the  case  may  be. 

2.  Section  72(1  )(b)  of  The  Child  Welfare  Act  should  be  amended  to 
provide  additionally  that  a  female  applicant  should  show  special  cause 
why  she  should  be  permitted  to  adopt  a  male  under  eighteen. 

3.  Section  72(1)  (c)  of  The  Child  Welfare  Act  should  be  amended  to 
require  the  showing  of  special  circumstances  before  the  granting  of 
an  adoption  order  to  an  applicant  living  apart  from  his  or  her  spouse. 

4.  Section  72(3)  of  The  Chid  Welfare  Act  ought  to  provide  that  where 
spouses  are  living  apart,  the  consent  of  one  of  them  to  an  adoption 
by  the  other  may  be  dispensed  with  if  it  is  in  the  best  interests  of 
the  child. 

5.  The  requirement  that  special  circumstances  justify  an  adoption  by 
unmarried  persons  should  not  apply  to  adoptions  by  a  single  natural 
parent  of  his  or  her  own  child. 

6.  Section  83  of  The  Child  Welfare  Act  should  be  modified  to  accom- 
modate the  situation  where  a  natural  parent  who  has  been  married 
wishes  to  have  his  or  her  new  spouse  stand  in  the  full  legal  relation- 
ship of  parent  to  the  natural  parent's  child.  In  such  a  case  section 
83(2)  should  not  operate  to  sever  the  relationship  between  the 
natural  parent  and  the  child,  but  should  rather  permit  the  new 
spouse  to  stand  in  the  adoptive  relationship  to  the  child  while  per- 
mitting the  natural  relationship  of  the  natural  parent  to  the  child  to 
be  maintained. 

7.  Where  a  putative  father  has  taken  steps  to  have  his  paternity  of  a 
child  judicially  declared  under  the  proposals  made  in  Chapter  I,  he 
should  have  the  right  to  give  or  withhold  consent  to  the  adoption  of 
the  child.  Such  a  consent  should  be  subject  to  dispensation  in  the 
best  interests  of  the  child,  as  other  consents  now  are  under  the 
existing  law.  If,  on  the  other  hand,  the  father  has  not  brought  declara- 
tion proceedings  but  has  had  them  brought  against  him,  then  he 
should  not  be  entitled  to  give  or  withhold  consent  to  the  adoption 
of  his  child  but  be  entitled  only  to  notice  of  the  adoption  proceedings. 

8.  Section  75(1)  of  The  Child  Welfare  Act  should  be  amended  to  pro- 
vide that  the  certificate  of  the  Director  of  Child  Welfare  as  to  the 
suitabiltiy  of  a  proposed  adoption  should  not  be  so  conclusive  as  to 
prevent  a  court  from  considering  the  merits  of  an  adoption.  Section 
81(1)  of  The  Child  Welfare  Act,  relating  to  the  Director's  certifica- 
tion of  probationary  adoptions,  should  be  amended  to  the  same 
effect 

9.  Serial  numbers  should  replace  the  original  name  of  an  adopted  child 
on  the  final  adoption  order  so  that  there  is  no  opportunity  for  the 
natural  parents  to  be  identified  or  traced  by  the  use  of  the  original 
name  on  any  court  document  to  which  the  adoptive  parents  or  the 
child  are  likely  to  have  access. 

10.  Section  84  of  The  Child  Welfare  Act  should  be  made  to  apply  retro- 
actively and  to  all  wills  or  other  documents,  regardless  of  the  time  at 
which  they  were  executed. 
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11.  The  thirty  day  notification  period  for  adoption  placements  which  is 
required  by  section  87  of  The  Child  Welfare  Act  should  be  reduced 
to  ten  days. 

12.  Appeals  in  adoption  matters  should  be  by  way  of  rehearing  in 
camera. 

13.  Once  the  time  for  an  appeal  on  an  adoption  order  has  expired,  the 
adoption  order  should  be  irrevocable  regardless  of  whether  the 
order  was  made  with  or  without  jurisdiction,  as  long  as  it  is  pur- 
ported to  be  made  by  a  person  upon  whom  authority  to  make  adop- 
tion orders  has  been  conferred. 

14.  The  function  of  the  guardian  ad  litem  under  section  70(4)  of  The 
Child  Welfare  Act  should  be  clarified  and  performed  by  the  Law 
Guardian  as  recommended  in  Chapter  V  (q.v.). 
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CHAPTER  in    THE  PROTECTION  AND  CARE  OF  NEGLECTED  CHILDREN  ^ 


SUMMARY  OF  RECOMMENDATIONS 

1.  The  reference  to  orphans  in  section  20(l)(b)(i)  of  The  Child  Wel- 
fare Act  should  be  repealed. 

2.  Section  20(l)(b)(ii)  and  section  20(l)(b)(iii)  of  The  Child  Welfare 
Act  should  be  combined  to  provide  that  a  child  in  need  of  protection  is 
one  who  is  "a  child  where  the  person  in  whose  charge  he  is  cannot,  by 
reason  of  disease  or  infirmity  or  misfortune  or  incompetence  or  im- 
prisonment or  any  combination  thereof,  or  for  any  reason  whatever, 
care  properly  for  him." 

3.  Section  20(  1 )  (b)  (vii)  of  The  Child  Welfare  Act  should  be  repealed. 

4.  The  provisions  of  section  25(4)  of  The  Child  Welfare  Act  should  be 
made  directory  rather  than  mandatory. 

5.  It  should  be  permissible  for  a  Judge  to  find  a  child  to  be  in  need  of 
protection  but  to  make  an  order  of  disposition  which  would  take  effect 
only  upon  the  conditions  which  led  to  the  making  of  the  order  failing 
to  improve  after  a  certain  period  of  time. 

6.  Where  an  order  of  supervision  of  temporary  wardship  is  made  under 

sections  26(a)  or  26(b)  of  The  Child  Welfare  Act  the  parents  of  the 
child,  or  the  child's  representative,  ought  to  be  granted  the  right  to 
apply  for  termination  of  the  order  after  six  months.  In  such  situations 
the  legal  and  evidentiary  burden  of  proof  should  remain  on  the 
applicant  at  all  times. 

7.  Section  27(1)  of  The  Child  Welfare  Act  should  be  amended  to  make 
it  clear  that  a  Judge,  having  made  an  order  for  contribution  against 
one  parent,  is  not  precluded  later  from  making  a  similar  order  against 
the  other,  or  the  estate  of  either  parent. 

8.  The  question  of  consents  to  medical  treatment  of  minors  in  the  non- 
wardship  care  of  Children's  Aid  Societies  should  be  considered  when 
the  report  of  the  Conference  of  Commissioners  on  Uniformity  of 
Legislation  in  Canada  on  this  matter  is  published. 

9.  The  office  of  Law  Guardian  should  be  instituted  and  given  locus 
standi  in  matters  arising  under  Part  JJ  of  The  Child  Welfare  Act  in 
accordance  with  our  proposals  in  Chapter  V  (q.v.). 

10.  Consideration  should  be  given  to  repealing  The  Children's  Main- 
tenance Act  for  the  reason  that  its  provisions  appear  in  similar  form 
in  other  statutes. 
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CHAPTER  IV     GUARDIANSHIP  AND  CUSTODY 


SUMMARY  OF  RECOMMENDATIONS 

1.  Section  16(1)  of  The  Infants  Act  should  be  amended  to  clarify  the 
position  of  the  parents  of  the  child  as  natural  guardians  of  the  prop- 
erty and  person  of  the  child. 

2.  Whether  a  parent,  when  acting  as  a  court-appointed  guardian,  should 
or  should  not  post  a  bond  under  section  17  of  The  Infants  Act  should 
be  a  matter  for  the  discretion  of  the  court. 

3.  The  position  relating  to  the  removal  of  a  parent  as  a  guardian  of  a 
child,  and  the  consent  thereto  of  the  other  parent,  should  be  clarified 
by  an  amendment  to  section  16  of  The  Infants  Act. 

4.  Section  1(1)  of  The  Infants  Act  and  section  3(3)  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act  should  be  amended  to  pro- 
vide that  a  court,  in  deciding  custody  disputes  should  consider  only 
the  welfare  of  the  child.  Section  16(1)  and  (2)  of  The  Infants  Act 
should  be  amended  to  the  same  effect. 

5.  Consideration  should  be  given  to  amending  section  11(1)  of  the 
Divorce  Act  to  provide  that,  in  settling  custody  disputes,  a  court 
should  have  regard  to  the  welfare  of  the  child. 

6.  The  question  of  medical  treatment  of  a  child,  and  who  may  consent 
to  or  authorize  such  treatment,  should  be  given  attention  when  the 
Report  of  the  Conference  of  Commissioners  on  Uniformity  of  Legis- 
lation in  Canada  on  this  matter  is  published. 

7.  The  office  of  testamentary  guardian  should  be  revived  in  Ontario. 

(i)  Both  the  father  and  the  mother  of  a  child  should  be  accorded  the 
right  to  make  testamentary  dispositions  of  the  guardianship  of 
the  property  and  person  of  their  child. 

(ii)  Only  the  disposition  of  the  surviving  parent  should  be  effective. 

(iii)  Letters  of  Guardianship  should  issue  automatically  according 
to  the  tenor  of  the  will  on  the  death  of  the  surviving  parent 

(iv)  No  parent  should  be  able  to  dispose  on  death  of  the  rights  and 
responsibilities  of  guardianship  which  he  did  not  possess  during 
his  lifetime. 

(v)  Any  interested  person  may  make  application  for  the  removal 
of  a  guardian  appointed  under  a  will. 

8.  There  should  be  legislation  to  confirm  the  rule  that  a  mother  shall 
be  the  sole  guardian  of  her  child  in  all  cases  where  the  child  is  not 
born  within,  or  not  presumed  to  be  born  within,  marriage. 

9.  It  should  be  made  clear  that  when  a  child  marries,  the  rights  and 
responsibilities  of  the  guardian  terminate. 

10.  In  any  case  where  a  declaration  of  paternity  has  been  made,  the 
declared  father  should  be  given  the  right  to  apply  for  custody  of  the 
child. 

11.  In  any  custody  proceedings  a  court  should  ascertain  the  wishes  of  the 
child,  if  the  child  is  able  to  express  them,  and  should  take  account  of 
them  to  such  extent  as  the  court  thinks  fit,  having  regard  to  the  age 
and  maturity  of  the  child. 
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CHAPTER  V     THE  LAW  GUARDIAN  C 


SUMMARY  OF  RECOMMENDATIONS 

1.  We  recommend  that  where  there  are  proceedings  involving  an  evalu- 
ation of  the  best  interests  of  children,  such  as  adoption  or  custody 
proceedings,  there  should  be  a  Law  Guardian  to  assist  the  court  in 
arriving  at  a  conclusion. 

2.  There  should  be  a  detailed  study  of  the  resources  which  would  be 
required  and  which  would  be  available  for  the  setting  up  of  the 
institution  of  the  Law  Guardian. 

3.  The  Law  Guardian  should  perform  the  function  of  evaluating  whether 
or  not  the  private  adoption  is  in  the  best  interests  of  the  child. 

4.  The  function  of  the  guardian  ad  litem  of  the  child  under  section 
70(4)  of  The  Child  Welfare  Act  should  be  abolished  and  section 
70(4)  should  be  repealed  in  so  far  as  it  relates  to  the  appointment 
of  a  guardian  ad  litem  of  the  child. 

5.  In  any  proceedings  involving  a  dispute  over  the  custody  of  a  child  the 
Law  Guardian,  acting  as  amicus  curiae,  should  be  charged  with  the 
responsibility  of  forming  an  independent  opinion  on  the  best  interests 
of  the  child  and  assisting  the  court  to  reach  its  own  conclusion  on 
these  interests. 

6.  In  proceeding  under  Part  II  of  The  Child  Welfare  Act  the  Law 
Guardian  should  perform  functions  similar  to  those  he  would  perform 
in  proceedings  involving  disputes  over  custody. 

7.  The  Law  Guardian  should  have  the  power  to  engage  any  person  to 
assist  him  in  the  discharge  of  his  duties. 

8.  Where  the  Law  Guardian  appears  in  proceedings  under  Part  II  of 
The  Child  Welfare  Act  the  Children's  Aid  Society  involved  should 
make  its  evidence  available  to  the  Law  Guardian  in  advance  in  order 
that  he  may  evaluate  the  position  of  the  child. 
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REPORT  ON  THE  SOLICITORS  ACT  (1973) 

With  the  enactment  of  the  revised  Law  Society  Act,  1970,  The 
Solicitors  Act  lost  many  of  its  provisions.  All  that  remained  were 
provisions  relating  to  solicitors'  costs,  the  manner  in  which  the  quantum  of 
fees  charged  could  be  reviewed,  the  manner  of  their  collection,  and  the 
regulations  relating  to  agreements  between  solicitors  and  clients  respecting 
them. 

The  Commission  concluded  that  the  basic  principles  and  procedures 
provided  for  in  the  existing  legislation  were  sound,  but  that  they  could  be 
presented  in  a  more  orderly,  intelligible  and  rational  way.   Accordingly, 
the  Commission  recommended  the  repeal  of  the  existing  legislation  and  its 
replacement  with  a  new  act  in  the  form  submitted  in  the  draft  bill, 
regulations,  and  forms  accompanying  the  report. 
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REPORT  ON  THE  SOLICITORS  ACT  (1973) 


CHAPTER  3 

THE  PROPOSED  NEW  ACT 


We  now  turn  to  a  detailed  consideration  of  the  existing  legislation  with 
a  view  to  making  recommendations  for  reform.  We  recommend  the  enact- 
ment of  a  new  statute  to  replace  The  Solicitors  Act.  Part  B  of  this  Report 
contains  our  proposed  Draft  Bill.1  In  this  chapter,  we  consider  the  sections 
of  the  proposed  Act  numerically,  pausing  only  to  comment  on  the 
re-arrangement  of  the  order  of  sections,  and  on  the  introduction  of  new 
sections. 


1.  The  Name  of  the  Statute 

In  Chapter  1  we  referred  to  some  of  the  names  that  have  been  used 
to  describe  the  various  statutes  from  which  the  provisions  of  the  present 
Act  were  derived,  for  example,  An  Act  respecting  Attorneys  at  Law,  The 
Attorneys  and  Solicitors  Act,  The  Solicitors  Remuneration  Act,  etc.  The 
name,  The  Solicitors  Act,  has  existed  in  Ontario  since  the  revision  of  the 
statutes  in  1887.  This  was  the  result  of  the  enactment  of  The  Ontario 
Judicature  Act,  1881 ,2  and  in  particular,  section  74  thereof.  This  section 
provided  that  all  persons  admitted  as  solicitors  or  attorney  were  to  be 
known  as  "Solicitors  of  the  Supreme  Court  of  Ontario".  It  was  only  proper 
that  at  the  time  of  the  next  statutory  revision  in  1887,  the  statute  dealing 
with  these  officers  would  take  the  same  name  —  An  Act  respecting 
Solicitors? 

The  merger  of  the  terms  "solicitor"  and  "attorney"  resulted  from  the 
fusion  of  the  Courts  of  Chancery,  Common  Pleas  and  Queen's  Bench.4 
Previously,  those  practising  in  the  courts  of  equity  were  known  as  solicitors, 
while  those  practising  in  the  common  law  courts  were  known  as  attorneys. 
Yet  a  third  classification  existed,  namely  barristers,  who  were  entitled  to 
practise,  not  as  a  result  of  being  called  to  the  bar  of  a  court  of  equity  or 
a  court  of  common  law,  but  rather  as  a  result  of  obtaining  a  licence  to  so 
practise  from  the  Governor.  Historically,  this  was  an  accommodation  to  the 
French  after  1761  as  they  had  been  accustomed  to  having  barristers, 
solicitors,  attorneys  and  notaries  public  practise  in  all  courts.  As  far  as 
barristers  were  concerned,  however,  this  did  alter  the  practice  in  England 
which  recognized  the  right  of  barristers  to  practise  only  if  called  to  the  bar 
by  any  one  of  the  Inns  of  Court. 

The  Law  Society  of  Upper  Canada  was  established  in  1797  and  a 
contemporaneous  statute,  "An  Act  for  Better  Regulating  the  Practice  of  the 
Law",6  came  into  force  placing  the  profession  on  much  the  same  footing  as 
it  is  today.  It  set  out  the  rules  with  respect  to  qualifying  for  practice.  The 

xThe  Solicitors  Act,  R.S.O.  1970,  c.  441,  is  contained  in  Appendix  I  to  this  Report. 

=5.0.  1881,  c.  5. 

•R.S.O.  1887,  c.  147. 

'The  Ontario  Judicature  Act,  1881,  S.O.  1881,  c.  5,  s.  3. 

•Stat  Upper  Can.  1797,  c.  13. 
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Law  Society  was  incorporated  in  1822,  and  its  enabling  legislation6  took  a 
step  towards  separating  the  manner  in  which  the  profession  was  regulated 
by  placing  the  supervision  of  solicitors  and  attorneys  with  the  courts,  and 
by  reserving  to  itself  supervision  over  barristers.  This  largely  accounts  for 
the  ensuing  legislation  with  respect  to  costs  and  agreements  which  gave  the 
court  supervisory  jurisdiction.  It  was  not  until  1876  that  solicitors  came 
under  the  supervision  of  the  Law  Society  again.7 

The  Law  Society  Act8  now  provides  that  members  are  entitled  to 
practise  as  both  barristers  and  solicitors.  The  provisions  of  the  Act  refer- 
able to  solicitors  can  be  traced  back  through  the  various  Solicitors  Acts  to 
An  Act  respecting  Attorneys  at  Law  of  1859.9  The  provisions  relating  to 
barristers  can  be  traced  through  that  line  of  statutes  dealing  with  barristers 
at  law,  an  early  example  being  An  Act  respecting  Barristers  at  Law.10  With 
the  new  Law  Society  Act  of  1970,  the  provisions  concerning  qualification  of 
both  barristers  and  solicitors  were  brought  together.  The  Barristers  Act,11 
is  concerned  only  with  special  appointments,  and  appointments  of  Queen's 
Counsel,  while  The  Solicitors  Act  is  concerned  chiefly  with  costs  and 
agreements. 

We  have  considered  the  desirability  of  changing  the  name  of  The 
Solicitors  Act,  by  giving  it  a  name  which  will  indicate  the  fact  that  it  is 
concerned  with  solicitors'  costs  and  agreements,  and  will  also  indicate  that 
it  applies  to  barristers  as  well  as  solicitors.  We  recommend  that  the  name 
should  be  changed  to  The  Solicitors'  Fees  Act.  By  retaining  the  word 
"Solicitors"  at  the  beginning  of  the  name,  similarity  with  the  present  name 
is  preserved.  This  has  the  advantage  of  identifying  this  statute  with  its 
earlier  counterpart.  By  adding  the  word  "Fees",  the  name  directly  associ- 
ates the  statute  with  its  function,  namely  the  review  of  legal  fees  whether 
fixed  by  agreement  or  not. 

In  addition,  we  recommend  the  inclusion  of  a  definition  of  the  term 
"solicitor"  which  makes  it  clear  that  those  who  are  members  of  the  Law 
Society  of  Upper  Canada  and  entitled  to  practise  in  Ontario  as  both 
barristers  and  solicitors  are  covered  by  the  provisions  of  this  statute.12 
This  means,  of  course,  that  clients  will  be  entitled  to  tax  bills  against 
barristers,  and  make  agreements  concerning  fees  directly  with  them.  In 
England,  with  the  separation  of  the  professions,  this  is  not  possible,  but 
this  is  not  the  case  in  Ontario.  There  may  be  questions  in  any  given  case 
as  to  whether  the  client  has  "retained"  the  barrister,  or  whether  it  was  his 
solicitor  who  did  so.  The  general  rule  is  that  a  solicitor  who  retains  counsel 
on  behalf  of  his  client  is  acting  as  an  agent  only,  and  there  is  privity 
between  the  client  and  counsel.13  On  a  taxation,  however,  this  matter 
would  be  dealt  with  where  there  is  a  question  concerning  the  retainer, 

•Stat.  Upper  Can.  1822,  c.  5. 

'/4/i  Act  to  amend  the  Laws  respecting  the  Law  Society,  S.O.  1876,  c.  31. 

'R.S.O.  1970,  c.  238. 

•C.S.U.C.  1859,  c.  35. 

"C.S.U.C.  1859,  c.  34. 

"R.S.O.  1970,  c.  39. 

"Draft  Bill,  s.  1  (d). 

"See  Armour  v.  Kilmer  (1897),  28  O.R.  618. 
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while  in  cases  involving  enforcement  of  agreements,  the  point  could  arise 
as  an  ordinary  matter  of  defence  in  the  contract  action. 


2.  Definitions  of  General  Application 

A.  Definition  of  "client":  Proposed  Section  1  (a) 

A  definition  of  the  term  "client"'  is  found  in  the  present  section  17  (a) 
of  The  Solicitors  Act.  This  definition  is  said  to  apply  only  to  those  pro- 
visions of  the  statute  relating  to  agreements  between  solicitors  and  clients. 
The  definition  of  "client",  however,  should  be  applicable  to  the  entire 
statute,  and  therefore  should  be  included  in  this  first  definition  section. 
We  propose  the  following  definition: 

1.  (a)  "Client"  means  a  person  who,  as  a  principal  or  on  behalf  of 
another  person  employs  or  is  about  to  employ  a  solicitor,  and 
includes  a  person  who  is  or  may  be  liable  to  pay  the  bill  of  a 
solicitor  for  any  services; 

The  wording  of  the  definition  itself  has  been  altered  only  slightly. 

B.  Definition  of  "court":  Proposed  Section  1  (b) 

The  present  Act  contemplates  14  different  applications  to  the  "court" 
or  "judge"  other  than  by  praecipe: 

(i)  An  application  under  section  4  for  an  order  directing  a  reference 
after  judgment,  or  after  twelve  months  from  delivering  a  bill, 
unless  there  are  special  circumstances; 

(ii)  An  application  under  section  6  (4)  for  leave  to  commence  or 
prosecute  an  action  while  a  reference  is  pending; 

(iii)  An  application  under  section  6  (7)  to  vary  the  contents  of  a 
praecipe  order; 

(iv)  An  application  under  section  6  (9)  for  an  order  directing  that 
the  reference  shall  be  heard  by  someone  other  than  the  proper 
taxing  officer  for  the  county  in  which  the  solicitor  resides; 

(v)  An  application  by  a  solicitor  under  section  7  for  leave  to  com- 
mence an  action  for  his  fees  although  one  month  has  not  expired 
since  the  delivery  of  the  bill; 

(vi)  An  application  under  section  8  by  a  party  ultimately  liable  to  pay 
an  account  for  an  order  referring  it  to  taxation  or  for  delivery 
of  the  bill; 

(vii)   An  application  under  section  9  for  an  order  directing  a  re-taxa- 
tion of  a  bill  already  taxed  if  there  are  special  circumstances; 

(viii)  An  application  under  section  10  for  an  order  referring  a  bill  for 
taxation  even  though  it  has  already  been  paid  if  there  are  special 
circumstances; 
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(ix)  An  application  under  section  1 1  directing  that  a  taxation  of  a  bill 
in  respect  of  business  transacted  in  a  Surrogate  Court  should 
be  referred  to  an  officer  of  that  court; 

(x)  An  application  under  section  25  by  a  party  to  an  agreement  as 
to  costs  or  by  someone  bound  to  pay  or  entitled  to  receive  such 
payment  for  an  order  determining  any  dispute  under  such  agree- 
ment and  enforcing  it  or  setting  it  aside  and  referring  the  ques- 
tion of  costs  to  taxation; 

(xi)  An  application  under  section  27  for  an  order  re-opening  an 
agreement  even  after  payment  has  been  made  thereunder  in  cases 
involving  special  circumstances; 

(xii)  An  application  under  section  29  for  an  order  directing  a  solicitor 
to  refund  money  received  under  an  agreement  with  a  fiduciary 
where  the  agreement  has  not  been  approved; 

(xiii)  An  application  under  section  31  for  an  order  dealing  with  an 
agreement  where  the  solicitor  dies  or  becomes  incapable  of 
acting  on  it; 

(xiv)  An  application  under  section  32  for  an  order  dealing  with  an 
agreement  where  the  client  wishes  to  change  solicitors  before  the 
conclusion  of  the  business  covered. 

Problems  lie  in  determining  which  officer  of  the  court  is  empowered 
to  deal  with  these  various  applications.  The  applications  under  some  of 
these  sections  are  specifically  directed  to  certain  court  officers,  for  example, 
under  section  7  (leave  to  commence  an  action  within  the  month)  the  appli- 
cation is  made  to  a  judge  of  the  Supreme  Court  or  of  a  County  or  a  District 
Court;  under  section  25  (determining  disputes  under  agreements)  the 
application  is  made  to  a  judge  of  a  court  where  the  business  covered  by  the 
agreement  is  to  be  done,  or  if  it  involves  a  Small  Claims  Court  or  non- 
litigious  business,  it  goes  to  a  Supreme  Court  judge;  under  section  27 
(re-opening  an  agreement)  the  application  is  made  to  the  Supreme  Court; 
and  under  sections  3 1  and  32  (dealing  with  agreements  when  solicitors  die, 
become  incapable  or  are  dismissed)  the  applications  are  made  to  any 
court  that  would  have  jurisdiction  to  examine  and  enforce  the  agreement. 
Otherwise,  all  applications  go  to  the  "court"  or  "judge"  and  it  is  not  easy 
to  determine  just  who  is  the  appropriate  judicial  officer  to  hear  these 
matters. 

Rule  207  of  the  Rules  of  Practice14  provides  that  any  power  conferred 
upon  the  court  by  a  statute  may  be  exercised  by  a  judge  in  court  and, 
when  so  provided  by  the  Rules,  by  a  judge  in  chambers,  or  the  Master,  or 
a  local  judge  or  a  local  master  in  chambers.  Rule  209  provides  for  those 
applications  which  can  be  disposed  of  in  chambers.  Rule  209(4)  and  Rule 
209(18)  make  both  applications  relating  to  the  conduct  of  actions  or 
matters  and  applications  under  any  statute  that  authorizes  an  application 
to  a  judge,  respectively,  chambers  applications.   "Matter"  is  defined   by 

"Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Ontario,  R.R.O.  1970, 
Reg.  545,  as  amended  to  April  I,  1973. 
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"R.S.O.  1970,  c.  225. 

"See  Re  Gilray  Estate,  [1954]  O.W.N.  305;  Re  Shatz  and  Cunningham,  [1939] 
O.W.N.  31;  Re  Robinson,  [1942]  O.W.N.  39. 

"Reference  should  be  made  to  the  recommendation  in  our  Report  on  the  Admini- 
stration of  Ontario  Courts,  Part  III,  Chapter  1,  that  local  registrars  be  legally 
trained  and  appointed  as  local  masters  throughout  the  province. 


f 


section  \(n)  of  The  Judicature  Actx:'  as  including  "every  proceeding  in  a 
court  not  in  a  cause"  and  a  reading  of  this  section  together  with  the  defi- 
nition of  "cause"  in  section  1(b),  and  the  definition  of  "action"  in 
section  1(a)  and  Rule  2(b),  would  indicate  that  these  applications  under 
The  Solicitors  Act  are  returnable  in  chambers.  Furthermore,  none  of  the 
exceptions  provided  for  in  Rule  210  apply  (except  perhaps  Rule  210(6)) 
and  accordingly  such  chambers  matters  can  be  dealt  with  by  a  master.  It 
can  be  argued  that  some  of  these  applications  are  originating  and  so  must 
be  heard  by  a  judge,  but  this  has  not  been  the  practice. ,G  Rule  21 1  would 
give  a  local  judge  or  master  jurisdiction  as  well  in  matters  in  his  county. 

We  recommend  that  the  statute  contain  a  definition  of  "court"  and 
that  the  definition  be  applicable  to  all  matters  where  "applications"  are 
contemplated.  We  propose  that  "court"  should  be  defined  as  "a  master 
or  local  judge  of  the  Supreme  Court".  This  definition  should  simplify  the 
present  legislation  by  stating  precisely  who  the  "court"  is,  and  it  has  the 
added  advantage  of  making  little  change  in  the  current  practice,  except 
that  local  judge  has  been  substituted  for  local  master  in  the  counties.  In 
all  cases  except  three  (the  Judicial  District  of  Ottawa-Carleton,  the  County 
of  Middlesex  and  the  County  of  Essex)  the  local  master  is  the  local  judge. 
In  these  three  cases,  the  local  master  is  not  the  local  judge  but  is  the  local 
registrar,17  and  a  local  registrar  is  a  "proper  taxing  officer"  for  that  county. 
We  do  not  think  it  appropriate  to  have  the  same  person  hear  some  of  these 

applications  if  he  is  also  the  person  who  may  be  asked  to  tax  the  bill.  By  t 

our  proposal  we  have  endeavoured  to  ensure  that  in  the  three  areas 
mentioned  above,  the  local  judge  will  deal  with  the  application  rather  than 
the  taxing  officer. 

C.  Definition  of  "review  officer":  Proposed  Section  1(c) 

As  will  be  explained  later,  reference  to  the  term  "taxation"  is  being 
removed  from  the  proposed  statute  and  the  term  "review"  is  being  sub- 
stituted in  its  place.  This  is  necessary  because  the  meaning  of  the  term 
is  not  readily  apparent  to  most  laymen.  It  is  equally  necessary  to  replace 
the  term  "Taxing  Officer",  and  we  recommend  the  term  "review  officer". 
It  is  not  practical  to  recommend  the  amendment  of  The  Judicature  Act  and 
the  Rules  of  Practice  wherever  the  term  "taxing  officer"  is  found,  and 
indeed  it  is  not  necessarily  desirable  to  do  so  merely  to  accommodate  the 
new  Solicitors'  Fees  Act.  A  taxing  officer  has  functions  aside  from  the 
review  of  solicitors'  fees  on  a  solicitor  and  his  own  client  basis,  for  example, 
when  he  acts  on  party  and  party  bills.  Accordingly,  we  have  adopted  the 
following  definition: 

1 .   (c)  "review  officer"  means  the  master,  local  registrar  or  local  deputy 
registrar  who  functions  as  a  taxing  officer; 


c 
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It  may  be  that  if  and  when  the  Rules  are  revised,  consideration  should  be 
given  to  changing  the  term  "taxing  officer"  to  a  more  appropriate 
designation. 


D.   Definition  of  "solicitor":  Proposed  Section  \(d) 

The  necessity  for  a  definition  of  "solicitor"  has  already  been  explained 
under  the  heading  "The  Name  of  the  Statute".18  We  recommend  the 
following  definition: 

1.  (d)  "solicitor"  means  a  member  of  the  Law  Society  of  Upper  Canada 
who  is  authorized  to  practise  law  in  Ontario  or  who  was  so 
authorized  when  the  services  were  performed  for  which  the  fees 
in  question  were  charged; 


E.  Definition  of  "special  circumstances":  Proposed  Section  1  (e) 

The  term  "special  circumstances"  is  found  in  the  following  places 
in  the  present  Act: 

(i)  Section  3,  which  deals  with  the  right  to  obtain  an  order  on 
praecipe  directing  a  reference  for  taxation  in  cases  "where  the 
retainer  of  the  solicitor  is  not  disputed  and  there  are  no  special 
circumstances"; 

(ii)  Section  4,  which  deals  with  the  right  to  obtain  an  order  directing 
a  reference  even  after  1 2  months  have  elapsed  since  the  bill  was 
delivered  if  there  are  special  circumstances; 

(iii)  Section  8  (2),  which  deals  with  cases  where  someone  other  than 
the  principal  party  liable  to  pay  a  bill  seeks  an  order  directing 
a  reference  and  provides  that  if  special  circumstances  had  to  be 
shown  by  the  principal,  the  court  can  take  into  account  any 
additional  special  circumstances  applicable  to  the  applicant; 

(iv)  Section  9,  which  provides  for  the  re-taxing  of  a  bill  in  special 
circumstances; 

(v)  Section  10,  which  provides  for  a  taxation  even  after  a  bill  has 
been  paid  if  there  are  special  circumstances; 

(vi)  Section  27,  which  provides  for  the  re-opening  of  an  agreement 
even  after  the  amount  agreed  to  has  been  paid  where  there 
are  special  circumstances. 

From  a  review  of  the  decided  cases  it  becomes  apparent  that  it  is 
impossible  to  provide  a  meaningful  definition  of  the  term  "special  circum- 
stances" if  the  object  of  the  definition  is  to  set  its  limits.  It  would  appear 
that  the  term  has  been  introduced  in  various  situations  all  of  which  are 
the  result  of  widely  differing  factual  occurrences.  The  common  thread  that 
runs  through  the  cases,  however,  is  that  the  court  is  provided  with  a  power 

uSupra,  page  1 1 . 
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to  intervene  and  avoid  the  ordinary  statutory  rules  where  the  justice  and 
fairness  of  the  situation  demands  such  intervention.  For  example,  the 
expeditious  and  inexpensive  procedure  of  obtaining  a  praecipe  order  is 
highly  desirable  in  cases  where  the  client  has  been  delinquent  in  paying  a 
perfectly  proper  bill,  or  where  there  is  a  genuine  dispute  as  to  the  quantum 
of  the  account.  It  is  not  specifically  designed  to  cover  cases  where  the 
retainer  is  disputed  or  where  either  party  wishes  to  raise  a  matter  which 
may  go  to  the  question  of  the  liability  of  the  client  to  pay  at  all.19 

The  intent  of  the  legislation  is  to  give  the  court  flexibility  in  dealing 
with  situations  which  would  involve  an  injustice  if  strict  adherence  to  the 
rules  were  observed,  without  the  necessity  of  eliminating  the  rules  them- 
selves. For  example,  no  taxation  is  now  allowed  after  the  expiration  of 
twelve  months  from  delivery  of  the  bill,  or  after  it  has  been  paid.  This 
encourages  finality  in  proceedings  and  in  addition,  it  inhibits  those  who 
wish  to  assert  frivolous  claims.  On  the-  other  hand,  there  may  be  cases 
where  it  is  only  fair  that  a  taxation  should  be  allowed  after  a  bill  has  been 
paid,  for  example,  where  the  items  claimed  are  gross  and  exorbitant  so  as 
to  amount  to  fraud.  The  test,  of  course,  may  differ  with  the  circumstances 
of  each  particular  case. 

In  earlier  decisions,  the  term  "special  circumstances"  as  used  in  the 
present  section  4  meant  that  either  the  solicitor  had  exerted  some  unfair 
pressure  or  his  charges  were  so  gross  that  he  was  guilty  of  fraud.20  But  in 
Re  Norman21  a  broader  definition  was  applied,  and  it  was  said  that  the 
term  was  not  confined  to  cases  of  pressure  and  gross  over-charge,  but  that 
the  power  also  extended  to  cases  where  the  bill  contained  unreasonably 
large  charges  which  required  an  explanation.  This  definition  was  said  to 
apply  whether  or  not  the  bill  had  been  paid. 

With  the  passage  of  time  the  courts  took  a  more  reasonable  approach 
to  the  definition  of  "special  circumstances",  and  in  Rooney  v.  Jasinski,— 
the  court  decided  that  the  term  was  susceptible  of  a  more  general  definition, 
namely,  "any  circumstances  of  an  exceptional  nature  affecting  the  matter 
of  costs".  In  Re  Solicitor,-3  it  was  finally  settled  that  the  circumstances 
contemplated  were  not  confined  to  instances  of  fraud  as  a  result  of  a  gross 
and  exorbitant  claim,  but  rather  that  the  court  had  the  power  to  determine 
on  the  facts  of  each  case  when  it  ought  to  interfere. 

This  modern  approach  is  surely  the  better  one.  It  would  be  unwise  to 
try  to  define  the  term  more  precisely  in  the  statute,  when  its  purpose  is  to 
provide  the  court  with  a  means  of  intervention  if  necessary.  This  is  true 
in  each  of  the  six  instances  referred  to  above  where  the  term  is  now  used. 
Accordingly,  we  recommend  that  a  general  definition  be  inserted  which 
provides  that  the  court  may  find  that  the  circumstances  in  any  given  case 
are  of  an  exceptional  nature,  and  that,  therefore,  it  should  intervene. 

"See  Rooney  v.  Jasinski,  [1952]  O.R.  869. 
"See  Re  Thompson  (1867),  2.  Ch.  Cham.  100. 
"(1886),  16Q.B.D.  673. 
"[1952]  O.R.  869. 
a[1962]  O.W.N.  239. 
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1.  (e)  "special  circumstances"  means  any  circumstances  which  the  court 
finds  to  be  of  an  exceptional  nature  affecting  the  matter  of  fees 
or  the  liability  of  the  party  chargeable  therewith  to  pay  such 
fees. 

The  proposed  definition,  embodying  the  thinking  in  Rooney  v.  Jasinski, 
indicates  that  the  court  has  a  power  which  it  can  exercise,  but  does  not 
attempt  to  define  the  nature  of  the  cases  where  the  exercise  of  that  power 
will  alter  the  ordinary  rule. 


3.  Legal  Aid:  Proposed  Section  2 
A.  Proposed  Section  2 

We  recommend  the  inclusion  of  a  new  section  2. 

2.  This  Act,  other  than  sections  23  and  28,  does  not  apply  to  a 
person  who  is  receiving  legal  aid  pursuant  to  a  certificate  issued  under 
The  Legal  Aid  Act  or  to  his  solicitor. 

This  section  makes  it  clear  that  the  provisions  of  this  Act  do  not 
apply  to  a  person  who  is  being  legally  aided  pursuant  to  a  certificate  issued 
under  The  Legal  Aid  Act.24  The  Legal  Aid  Act  and  the  Regulations  passed 
thereunder  provide  their  own  procedures  with  respect  to  determining  the 
ultimate  quantum  of  the  solicitor's  costs,  and  any  solicitor  who  accepts 
a  legally  aided  client  is  not  entitled  to  receive  any  payment  for  his  services 
beyond  the  scope  of  that  statute  and  those  regulations.  Section  127  (1)  (b) 
of  Regulation  557  passed  under  The  Legal  Aid  Act-*  does  not  in  any  way 
conflict  with  the  proposed  new  section  as  it  provides  that  in  cases  where  a 
client  is  entitled  to  money  or  property  in  a  judgment  or  settlement,  the  costs 
for  the  services  of  the  solicitor  can  be  agreed  to  by  the  client,  solicitor  and 
Legal  Accounts  Officer,  and  failing  such  agreement,  the  Legal  Accounts 
Officer  can  refer  the  matter  for  "taxation"  under  The  Solicitors  Act.  The 
amount  by  which  the  costs  exceed  the  party  and  party  costs  shall  be  paid 
into  the  Legal  Aid  Fund  unless  the  Director  or  Legal  Accounts  Officer 
decides  that  no  such  payment  need  be  made.  The  "taxation"  cannot  be 
required  by  either  the  client  or  the  solicitor. 

Our  attention  has  been  drawn  to  one  case  where  a  client  who  was 
being  legally  aided  obtained  a  praecipe  order  for  taxation,  and  forced  the 
solicitor  and  the  Director  of  Legal  Aid  to  move  to  have  it  set  aside.  We 
think  this  inappropriate.  In  our  view,  the  proposed  section  2  will  preclude 
such  a  situation  from  arising  in  the  future. 

This  exception,  however,  should  not  apply  to  the  provisions  of  the 
new  sections  23  and  28  (retaining  liens  and  unauthorized  practice).  The 
fact  that  a  client  is  being  legally  aided  should  not  deprive  him  of  the  right 
to  his  documents  in   the  event   that  he  wishes  to  dismiss   his  solicitor. 


"R-S.O.  1970.  c.  239. 
=R.R.O.  1970,  Reg.  557. 
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In  addition,  a  person  who  is  being  legally  aided  should  not  be  exempt 
from  the  provisions  which  prohibit  unauthorized  practice.-0 


B.   Regulation  under  The  Legal  Aid  Act 

In  accordance  with  our  recommendation  that  the  word  "review" 
should  replace  the  term  "taxation",  we  recommend  that  section  127  (1) 
(b)  of  Regulation  557  passed  under  The  Legal  Aid  Act  should  be  amended 
by  substituting  the  word  "review"  for  the  word  "taxation".27 

4.  Solicitors' Fees:  Proposed  Section  3 

(Present  Sections  2  and  7) 

3. — (1)  A  solicitor's  bill  for  services  shall  contain  a  reasonable 
statement  or  description  of  the  services  performed,  an  itemized  or 
lump  sum  charge  for  such  services,  and  a  detailed  statement  of  any 
disbursements  made,  and  in  any  action  upon  or  review  of  such  bill, 
further  details  of  the  services  performed  and  charges  and  disburse- 
ments made  may  be  ordered. 

(2)  A  solicitor's  bill  shall  be  signed  by  him,  his  executor,  adminis- 
trator or  assignee  or  by  a  solicitor  employed  by  him  or,  in  the  case  of 
a  partnership,  shall  be  signed  under  the  name  of  the  partnership  by 
one  of  the  partners  or  by  a  solicitor  employed  by  the  partnership. 

(3)  A  solicitor's  bill  shall  be  delivered  by  giving  it  by  hand  to  the 
client  or  by  sending  it  by  ordinary  mail  addressed  to  him  at  his  place 
of  business  or  residence  or  by  leaving  it  for  him  at  either  of  such 
places. 

(4)  Except  as  provided  in  subsection  5,  no  action  shall  be  brought 
in  respect  of  services  performed  by  a  solicitor  until  one  month  after 
the  bill  therefor  has  been  delivered. 

(5)  The  court,  on  proof  to  its  satisfaction  that  there  is  probable 
cause  for  believing  that  the  client  is  about  to  depart  from  Ontario,  may 
on  the  application  of  a  solicitor,  authorize  him  to  commence  an  action 
for  his  services  against  the  client  although  the  one  month  period 
mentioned  in  subsection  4  has  not  expired. 

The  proposed  section  3,  while  altering  considerably  the  form  of  the 
present  sections  2  and  7,  has  retained  their  basic  content.  The  purpose  of 
the  alteration  is  to  put  the  legislation  on  a  positive  footing,  rather  than 
allowing  it  to  continue  on  its  present  negative  basis.  In  addition,  the 
language  of  the  new  section  has  been  simplified. 

The  new  section  contains  the  following  provisions  which  were  found 
in  its  predecessors:  that  no  action  shall  be  brought  by  the  solicitor  until 
one  month  after  the  bill  has  been  delivered;  that  the  bill  should  be  signed; 
that  the  bill  should  be  delivered;  that  the  bill  should  contain  sufficient 


I 


"See  section  28  of  the  proposed  Bill. 

"See  Part  C  of  this  Report,  p.  83,  Proposed  Regulation  under  The  Legal  Aid  Act. 
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information  with  respect  to  the  charges  contained  therein;  and  that  the 
court  shall  have  jurisdiction  to  authorize  a  solicitor  to  commence  an  action 
for  his  services  although  one  month  has  not  expired  since  the  delivery  of 
the  bill,  when  a  client  is  about  to  abscond  from  the  jurisdiction. 

The  changes  in  the  new  proposal  include  the  following: 

(a)  The  term  "services"  replaces  "fees,  charges  or  disbursements"  in 
each  subsection.  This  simplification  of  language  is  used  through- 
out the  new  Act  where  appropriate. 

(b)  A  bill  should  be  signed  by  the  solicitor.  We  believe  that  this 
requirement  will  encourage  him  to  review  the  bill  before  it  is 
delivered.  Since  many  firms  in  Ontario,  however,  have  solicitors 
who  are  employees,  it  is  necessary  that  such  solicitors  should  be 
able  to  sign  a  bill. 

(c)  The  term  "post"  in  the  present  section  2(1)  is  somewhat  am- 
biguous. We  recommend  that  bills  should  be  sent  by  ordinary 
mail  as  it  is  now  common  experience  that  ordinary  mail  is  as 
likely  to  reach  an  addressee  as  registered  mail. 

(d)  The  term  "place  of  abode"  in  the  present  section  2(1)  is 
replaced  by  the  word  "residence". 

(e)  There  is  no  necessity  for  requiring  that  a  bill  be  accompanied  by 
a  letter  referring  to  it.  This  requirement  was  included  in  section 
2(1)  to  afford  a  solicitor  a  means  of  proving  that  his  bill  had 
been  sent,  and  to  provide  a  means  of  computing  time  under  this 
section  or  under  section  4.  In  our  view,  this  requirement  is  no 
longer  necessary,  as  a  bill  is  usually  dated,  and  a  party  can  prove 
service  in  the  usual  manner  if  required  to  do  so.  Accordingly,  we 
recommend  the  deletion  of  this  requirement. 

(/)  The  term  "taxation"  first  appears  in  the  statute  in  section  2(3), 
but  it  appears  frequently  thereafter.  This  expression  can  be  traced 
back  to  the  earliest  legislation  in  this  area,  and  is  generally  known 
in  this  context  as  the  process  by  which  an  officer  of  the  court 
examines  the  bill  of  costs  of  a  solicitor  and,  if  appropriate, 
reduces  it  or,  on  rare  occasions,  raises  it.  It  is  a  term  commonly 
misunderstood  by  clients  and  laymen.  As  one  of  the  express 
purposes  of  reviewing  this  statute  is  to  make  it  more  compre- 
hensible to  everyone,  we  recommend  that  the  term  "taxation"  be 
replaced  by  the  term  "review",  and  in  particular  instances  by 
further  expressions  which  make  it  clear  that  the  judicial  officer  is 
examining  and  reviewing  the  bill  in  order  to  determine  if  the 
amount  claimed  is  fair  and  proper. 

(g)  The  new  section  3(5)  is  the  present  section  7  with  one  signi- 
ficant change.  We  recommend  the  retention  of  this  section  which 
gives  the  court  jurisdiction  to  authorize  a  solicitor  to  commence 
an  action  for  his  services  although  one  month  has  not  expired 
since  the  delivery  of  his  bill  as  contemplated  by  the  new  section 
3(4).  The  present  section  specifically  provides  that  the  applica- 
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tion  should  be  made  to  a  judge  of  the  Supreme  Court  or  of  a 
County  or  District  Court.  In  our  view,  the  Master  or  local  judge 
is  an  appropriate  judicial  officer  to  deal  with  such  applications, 
and  we  are  in  favour  of  reducing  the  number  of  applications 
returnable  before  Supreme  Court  judges  if  possible.  As  the 
County  Court  judge  is  the  local  judge  in  any  event,  there  is  no 
change  in  this  respect.  A  master  makes  orders  granting  leave  to 
commence  actions  in  other  respects,  for  example,  leave  to  issue 
and  serve  a  writ  ex  juris,  and  therefore  can  appropriately  deal 
with  the  application  contemplated  by  this  section.  Accordingly, 
we  recommend  that  the  application  be  returnable  before  the 
"court",  and  the  definition  of  that  term  would  apply.28 

Subsection  5  is  made  a  part  of  the  new  section  3,  rather  than  a 
separate  section  as  in  the  present  Act  because  being  an  exception  to  the 
general  rule,  it  is  more  appropriately  placed  with  the  general  rule  itself. 

5.  The  Right  to  a  Review:  Proposed  Section  4 

Section  4  of  the  proposed  Act  introduces  a  provision  specifically 
rendering  all  bills  delivered  by  a  solicitor  subject  to  a  review  as  provided  in 
the  Act.  This  is  the  kind  of  provision  that  has  to  be  assumed  to  exist  on  a 

reading  of  the  present  Act.  It  is  desirable  that  it  be  specifically  spelled  out  ■ 

in  the  new  legislation  so  that  it  is  clear  that  all  bills  can  be  reviewed  subject 
to  the  terms  of  the  statute. 

We  recommend  that  section  4  read  as  follows: 

4.  Except  where  otherwise  provided  in  this  Act,  all  bills  of  solic- 
itors for  services  are  subject  to  review  in  accordance  with  this  Act. 

6.  Praecipe  Orders:  Proposed  Section  5 

(Present  Section  3) 

We  recommend  a  new  section  5  as  follows: 

5.  Where  the  retainer  of  a  solicitor  is  not  disputed  and  there  are  no 
special  circumstances,  an  order  may  be  obtained  on  praecipe,  in  the 
case  of  a  solicitor  who  has  an  office  located  in  the  Judicial  District  of 
York  from  the  Registrar  of  the  Supreme  Court,  and  in  all  other  cases 
from  the  local  registrar  of  the  Supreme  Court  in  the  county,  district  or 
judicial  district  in  which  the  solicitor  has  an  office,  or  if  he  has  no 
office,  then  in  the  county,  district  or  judicial  district  where  the  solicitor 
resides. 

(a)  by  the  client,  for  the  delivery  of  the  solicitor's  bill  and  referring 
it  to  a  review  officer  in  accordance  with  this  Part; 

(b)  by  the  client,  within  twelve  months  from  the  delivery  of  the 
solicitor's  bill,  whether  it  has  been  paid  in  whole  or  in  part, 
referring  it  to  a  review  officer  in  accordance  with  this  Part; 


"Sec  proposed  section  1  (Z») 
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(c)  by  the  solicitor,  at  any  time  after  the  expiration  of  one  month 
from  the  delivery  by  him  of  his  bill,  if  no  order  for  its  review  has 
been  previously  made,  referring  it  to  a  review  officer  in  accord- 
ance with  this  Part; 

and  in  each  case  the  review  officer  shall  review  the  bill  and  determine 
if  the  sum  claimed  is  fair  and  proper. 

We  are  in  favour  of  retaining  a  procedure  for  review  initiated  by  a 
praecipe  order  obtained  ex  parte.-*  Such  orders,  however,  should  only  be 
available  in  simple  cases  where  it  is  the  quantum  of  the  bill  that  is  in  dis- 
pute and  not  the  nature  of  the  retainer  between  the  solicitor  and  client.  A 
number  of  changes  with  respect  to  the  present  section  3  are  reflected  in  the 
new  section  5. 

(a)  The  present  section  refers  to  the  person  from  whom  a  praecipe 
order  can  be  obtained,  namely  "the  proper  officer  of  the  county 
where  the  solicitor  resides."  It  is  desirable  to  specify  the  judicial 
officer  who  can  issue  the  order.  In  the  Judicial  District  of  York, 
the  appropriate  officer  is  the  Registrar  of  the  Supreme  Court,  and 
elsewhere  it  is  the  local  registrar  of  the  Supreme  Court  in  the 
county,  district  or  judicial  district  in  which  the  solicitor  resides. 

(b)  The  present  Act  directs  the  application  to  the  proper  officer  in 
the  county  in  which  the  solicitor  resides.  It  is  more  appropriate 
to  refer  to  the  county  in  which  the  solicitor's  office  is  located. 
Only  where  the  solicitor  does  not  maintain  an  office,  should  the 
application  be  made  to  the  proper  officer  in  the  county  in  which 
the  solicitor  resides.  We  have  considered  the  possibility  of  direct- 
ing the  application  to  the  proper  officer  in  the  county  where  the 
client  resides,  thereby  facilitating  matters  for  the  client.  It  is  the 
client,  however,  who  seeks  out  the  solicitor,  and  sometimes  he 
retains  a  solicitor  whose  office  may  be  located  far  from  his  own 
residence.  If  problems  arise  regarding  the  bill,  the  client  should 
have  to  deal  with  the  solicitor  in  the  solicitor's  county  as  this 
follows  from  his  original  choice. 

(c)  The  wording  contained  in  subsections  (a),  (b)  and  (c)  of  the 
present  section  3  inadequately  describes  the  nature  of  the  order 
sought.  In  each  case  we  recommend  amendment  indicating  that 
the  order  is  one  referring  the  bill  for  review  and  for  a  determin- 
ation as  to  whether  the  amount  claimed  is  fair  and  proper. 

(d)  The  present  subsection  (b)  of  section  3  permits  the  client  to 
obtain  a  praecipe  order  for  a  reference  only  within  one  month 
from  the  date  of  delivery  of  the  bill,  while  subsection  (c)  of 
section  3  permits  the  solicitor  to  obtain  one  any  time  after  the 
expiration  of  one  month.  If  the  client  wishes  a  reference  after 
the  expiration  of  one  month,  but  within  twelve  months,  he  must 
apply  to  the  Master  for  such  an  order.  If  he  wishes  one  after 
the  twelve  months,  he  must  show  special  circumstances.  On 
applications  by  the  client  after  the  expiration  of  one  month  and 
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within  twelve  months,  orders  are  granted  as  a  routine  matter,  but 
the  client  is  put  to  the  additional  expense  of  seeking  the  order 
on  notice.  We  favour  making  the  ex  parte  procedure  available 
to  the  client  any  time  before  the  expiration  of  twelve  months 
from  the  date  of  delivery  of  the  bill  in  the  same  way  as  it  is 
available  to  the  solicitor.  This  involves  a  substantial  amendment 
of  subsection  (b)  of  section  3. 

Furthermore,  we  have  decided  that  the  new  section  5(b) 
should  permit  a  praecipe  order  to  be  obtained  on  the  application 
of  the  client  within  one  year  from  the  date  of  delivery  of  the  bill 
even  if  the  bill  has  been  paid  in  whole  or  in  part.  This  is  deemed 
necessary  because  many  solicitors  arrange  their  affairs  with 
clients  so  that  they  have  in  hand  either  all  or  a  large  portion  of 
the  fee  at  the  time  that  the  bill  is  rendered.  In  this  case  under 
the  existing  legislation  the  client  could  not  obtain  a  praecipe 
order  but  would  be  put  to  the  expense  of  moving  on  notice.  In 
our  opinion,  this  is  undesirable.  Further  consideration  of  this 
point  will  be  found  under  the  heading  "Matters  Preliminary  to 
the  Review"  particularly  with  reference  to  the  new  section  1 1 
(review  after  payment). 

(e)  While  the  forms  for  applications  for  praecipe  orders  and  the 
form  of  the  orders  themselves  have  been  in  use  as  a  matter  of 
practice,  they  are  nowhere  prescribed  by  statute  or  regulation. 
We  recommend  that  these  forms  should  be  prescribed  by  regu- 
lation under  The  Solicitors'  Fees  Act.  Draft  Regulations  and 
Forms  will  be  found  in  Part  B  of  this  Report.  Regulations 
prescribing  forms  are  expressly  authorized  by  section  45  of  the 
draft  Bill. 


7.  Orders  for  Review  on  Notice:  Proposed  Sections  6  and  7 

(Present  Section  4) 

A.  Proposed  Section  6(1) 

The  present  Act  is  silent  as  to  how  one  obtains  an  order  referring  a 
bill  for  review  in  the  event  that  an  order  cannot  be  obtained  on  praecipe. 
Such  an  order  is  available  at  common  law  on  application.30 

The  court  has  inherent  jurisdiction  to  force  a  solicitor  to  account  to 
it  for  the  fees  that  he  charges,  and  it  does  so  by  compelling  him  to  justify 
his  bill  on  a  review.  This  jurisdiction  should  be  specifically  set  out  in  the 
Act  so  as  to  fill  the  gap  which  now  exists  between  the  present  sections  3  and 
4.  In  their  present  context  the  first  three  words  of  the  present  section  4  — 
"no  such  reference" — must  relate  to  a  "reference"  under  section  3  and  that 
is  certainly  not  what  was  intended.  This  problem  arose  as  a  result  of  the 
deletion  of  two  important  sections  in  the  amendments  of  1912,3'  which  is 
the  type  of  problem  that  we  referred  to  earlier  in  this  Report. 

"Rooney  v.  Jasinski,   [1952]  O.R.  869;  Arnoldi  v.  Tremaine  (1925),  57  O.L.R. 

310. 
*The  Solicitors  Act,  S.O.  1912,  c.  28. 
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The  Solicitors  Act  of  1  897T-'  included  a  provision  between  what  have 
now  become  sections  3  and  4,  providing  that  in  case  an  application  was  not 
made  by  the  client  within  one  month  of  receiving  his  bill,  then  "the  court 
or  judge  on  application  can  order  a  reference  with  such  directions  and 
conditions  as  he  may  deem  proper".  The  term  "no  such  reference"  con- 
tained in  section  4  referred  to  the  aforesaid  application.  With  the  repeal 
of  this  old  provision,  the  words  "no  such  reference"  lost  their  original 
meaning.  One  of  the  provisions  that  was  repealed  in  1912  was  replaced  with 
provisions  for  praecipe  orders,™  and  now  forms  the  basis  of  the  present 
section  3. 

This  problem  was  explained  by  Mr.  Justice  Parker  in  Re  Solicitor,3* 
where  the  question  arose  as  to  whether  a  master  had  jurisdiction  to  refer  a 
solicitor  and  client  bill  of  costs  for  taxation  if  the  retainer  was  disputed.  A 
practice  had  developed  indicating  that  a  Master,  on  application,  could 
direct  such  a  reference  in  appropriate  cases.35  This,  however,  conflicted 
with  some  earlier  decisions.30  It  was  argued  that  the  Master's  jurisdiction 
could  not  be  found  in  the  repealed  section  of  The  Solicitors  Act  of  1897, 
and  accordingly  if  the  jurisdiction  for  the  order  was  to  be  found  in  the  in- 
herent jurisdiction  of  the  court,  only  a  Superior  Court  Judge  could  act.  This 
view  was  accepted  and  reliance  was  placed  on  the  decision  of  Attorney- 
General  for  Ontario  and  Display  Service  Co.  Ltd.  v.  Victoria  Medical 
Building  Ltd.31 

No  one  suggested,  however,  that  the  Master  was  an  inappropriate 
person  for  deciding  whether  the  issue  regarding  the  retainer  could  be  settled 
without  an  action.  The  cases  indicated  that  the  practice  required  the  Master, 
if  he  had  such  jurisdiction,  to  refer  this  question  to  a  taxing  officer.  It  may 
be  that  a  taxing  officer  ought  not  to  decide  such  matters,  but  we  see  no 
reason  why  statutory  authority  to  do  so  should  not  be  vested  in  a  master 
or  local  judge. 

The  effect,  then,  of  introducing  a  section  specifically  providing  for  an 
application  for  an  order  referring  a  matter  for  review  where  a  praecipe 
order  is  unavailable  has  two  consequences.  First,  it  provides  statutory 
authority  which  makes  it  clear  that  this  procedure  is  available;  secondly, 
by  making  the  application  returnable  before  the  "court"  as  defined  in  the 
draft  Bill,  it  gives  the  Master  jurisdiction  and  thereby  over-rules  Re 
Solicitor,™  and  reinstates  the  practice  of  the  early  1960's.  This  amendment 
is  provided  for  in  the  new  section  6(1 )  which  reads  as  follows: 

6. —  (1 )  Where  a  praecipe  order  cannot  be  obtained  under  section 
5,  an  application  may  be  made  by  the  client  or  by  the  solicitor  to  the 
court  for  an  order  referring  the  bill  to  a  review  officer  in  accordance 
with  section  8  who  shall  review  it  and  determine  if  the  sum  claimed 
is  fair  and  proper. 


cR.S.O.  1897,  c.  174. 

"See  The  Solicitors  Act,  S.O.  1912,  c.  28,  s.  35. 

"[1965]   1  O.R.  189. 

*°See  Re  Solicitor,  [1962]  O.W.N.  I;  Re  Solicitor,  [1962]  O.W.N.  45. 

"Re  Solicitor,  [1940]  O.W.N.  438;  Re  Solicitor,  [1945]  O.W.N.  494. 

"[I960]  S.C.R.  32. 

"[1965]  1  O.R.  189. 
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B.  Proposed  Section  6(2) 

The  wording  of  the  present  section  4(1)  is  ambiguous  in  setting  out 
those  cases  where  special  circumstances  must  be  shown.  It  is  not  clear 
whether  the  requirement  of  special  circumstances  applies  both  in  cases 
where  a  judgment  has  been  obtained,  and  in  cases  where  twelve  months 
have  elapsed.  While  it  may  be  appropriate  to  permit  a  reference  after  twelve 
months  in  cases  where  there  are  special  circumstances,  we  find  it  difficult  to 
conceive  of  a  situation  where  a  reference  ought  to  be  directed  after  a 
judgment  has  been  obtained  on  the  bill.  We  note  the  case  of  Pattullo  v. 
Church™  where  the  solicitor  obtained  a  default  judgment  on  his  bill  and 
the  client  then  sought  an  order  setting  aside  this  judgment  and  directing 
a  reference.  The  reference  was  sought  more  than  twelve  months  after  the 
delivery  of  the  bill.  The  order  was  granted  notwithstanding  the  delay  and 
the  default  judgment  was  set  aside.  In  our  view,  since  there  are  appeal 
procedures  for  dealing  with  judgments  and  procedures  to  move  against 
judgments  obtained  by  default,  there  is  no  reason  to  permit  references  in 
cases  where  such  judgments  stand.  If  the  judgments  are  set  aside,  there  is, 
of  course,  no  problem. 

Accordingly,  we  recommend  that  a  new  section  6(2)  be  enacted 
which  provides  that  notwithstanding  the  provisions  of  subsection  1  (the 
right  to  apply  for  an  order  when  a  praecipe  order  is  unavailable)  no  order 
should  be  granted  on  the  application  of  a  party  chargeable  after  twelve 
months  from  the  date  of  the  delivery  of  the  bill  unless  special  circumstances 
can  be  shown.40  The  new  section  6(2)  should  read  as  follows: 

6. — (2)  No  reference  shall  be  ordered  under  subsection  1  upon  the 
application  of  the  client  after  twelve  months  from  the  day  on  which 
the  bill  was  delivered  unless  special  circumstances  are  shown. 


C.  Proposed  Section  7(1) 

A  new  section  7(1)  should  be  enacted  dealing  with  cases  where  a 
judgment  has  been  obtained  on  the  bill,  and  providing  that  no  reference 
shall  be  directed  after  judgment.  In  addition  it  should  be  made  clear  that 
no  action  shall  be  permitted  to  determine  the  quantum  of  a  bill  after  it  has 
been  reviewed.  The  procedure  of  review  of  quantum  under  The  Solicitors 
Act  must  be  an  alternative  to  the  procedure  by  way  of  action.  Section  7(1 ) 
should  read  as  follows: 

7. — ( 1 )  No  reference  shall  be  ordered  under  section  5  or  6  after  an 
award  or  judgment  has  been  obtained  thereon,  nor  shall  any  action 
be  brought  to  determine  the  quantum  of  a  bill  after  it  has  been 
reviewed. 

The  word  "verdict"  in  the  present  section  4(1)  has  been  replaced  by 
the  word  "award".  "Verdict"  is  an  old  term  used  in  arbitration  proceedings 
that  in  modern  times  has  been  largely  replaced  by  the  word  "award". 

"(1880), 8  P.R.  363. 

The  meaning  of  "special  circumstances"  has  been  discussed  previously. 
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Parties  may  still  submit  the  question  of  costs  to  an  arbitrator  and  his 
decision  would  take  the  form  of  an  award.41 


D.  Proposed  Section  7(2) 

The  new  section  7(2)  is  substantially  the  same  as  the  present  section 
4(2).  It  provides  that  the  officer  making  the  order  can  give  a  special 
direction  relative  to  its  costs.  This  provision  may  be  unnecessary  because 
such  power  is  already  found  in  Rule  208  of  the  Rules  of  Practice.  Retaining 
the  provision,  however,  makes  it  clear  that  such  power  does  exist. 

7. — (2)   Where   a  reference  is  ordered   under  section  5   or  6,  the 
court  may  give  any  special  directions  relative  to  its  costs. 


8.  Review  Officer:  Proposed  Section  8 

(Present  Section  6(9)) 

The  new  Solicitors'  Fees  Act  should  have  a  separate  section  which 
specifically  sets  out  who  is  to  review  a  bill  which  has  been  referred,  and 
whether  there  is  some  opportunity  to  apply  to  have  the  review  moved  from 
one  officer  to  another.  At  present  some  provision  for  this  exists  in  section 
6(9),  but  it  is  inadequate.  We  recommend,  therefore,  the  enactment  of  a 
new  section  8  which  makes  it  clear  that  whether  an  order  has  been  obtained 
on  praecipe  or  otherwise,  it  shall  be  directed  to  the  appropriate  review 
officer42  of  the  county,  district  or  judicial  district  where  the  solicitor's 
office  is  located,  or  if  he  has  no  office,  to  the  review  officer  of  the  county, 
district  or  judicial  district  where  ■  the  solicitor  resides.  We  recommend 
further  that  the  court  on  application  should  have  the  power  to  direct  the 
review  to  the  review  officer  at  Toronto,  or  to  a  County  or  District  Court 
judge  to  be  assigned  by  the  Chief  Judge  of  the  County  and  District  Courts. 
A  review  directed  to  a  County  or  District  Court  judge  should  not,  how- 
ever, be  directed  to  the  County  or  District  Court  judge  who  heard  the 
application.  The  new  section  8  should  read  as  follows: 

8. — (1)  Where  an  order  for  review  of  a  solicitor's  bill  has  been 
obtained  by  praecipe  or  otherwise,  subject  to  subsections  2  and  3  of 
this  section,  the  bill  shall  be  reviewed  by  the  review  officer  of  the 
county,  district  or  judicial  district  in  which  the  solicitor  has  an  office, 
or  if  he  has  no  office,  by  the  review  officer  for  the  county,  district  or 
judicial  district  in  which  the  solicitor  resides,  but  the  court  may,  upon 
the  application  of  any  party,  direct  the  review  to  the  review  officer 
at  Toronto,  or  to  a  County  or  District  Court  judge  to  be  assigned  by 
the  Chief  Judge  of  the  County  and  District  Courts. 

(2)  A  review  directed  to  a  County  or  District  Court  judge  pur- 
suant to  subsection  1  shall  not  be  directed  to  the  County  or  District 
Court  judge  who  heard  the  application. 

"See  Re  Solicitor  (1906),  7  O.W.R.  827. 

°We  have  defined  "review  officer"  in  section  1(c)  of  the  draft  Bill  as  the  Master, 
local  registrar  or  local  deputy  registrar  who  functions  as  a  taxing  officer.  Under 
Rule  757,  every  local  master,  local  registrar  and  local  deputy  registrar  is  a  local 
taxing  officer. 
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(3)   Where  the  parties  consent,  the  bill  may  be  reviewed  by  the 
review  officer  at  Toronto. 

The  present  provision  speaks  of  "the  proper  taxing  officer  for  the 
county  in  which  the  solicitor  resides".  As  in  the  new  section  5,  it  is  more 
appropriate  to  refer  to  the  place  where  the  solicitor  has  an  office,  or  if  he 
has  no  office,  to  his  place  of  residence. 

The  proposed  section  8  affords  either  party  the  opportunity  to  have 
the  review  conducted  by  the  review  officer  at  Toronto,  or  by  a  County  or 
District  Court  judge  to  be  assigned  by  the  Chief  Judge  of  the  County  and 
District  Courts.43  There  may  be  instances  where  a  bill  should  not  be 
reviewed  locally,  for  example,  because  the  local  review  officer  knows  one 
or  both  of  the  parties  on  a  personal  basis.  The  section  also  provides  that 
on  consent,  the  parties  may  have  the  bill  reviewed  in  the  first  instance  by 
the  review  officer  at  Toronto. 

There  may  be  cases  where  the  local  registrar  should  not  review  the 
bill  because  circumstances  in  the  relationship  between  the  local  registrar 
and  the  solicitor  or  the  client  may  lead  to  bias.  In  addition,  the  local 
registrar  may  not  be  legally  trained,  and,  therefore,  may  not  be  qualified 
to  review  the  matter.  If,  as  we  have  recommended  in  our  Report  on  the 
Administration  of  Ontario  Courts,4*  local  registrars  are  members  of  the  Bar, 
however,  the  necessity  of  having  bills  reviewed  by  the  local  County  Court 
judge  would  be  obviated. 

Under  the  present  section  6(9)  doubt  exists  as  to  who,  if  anyone,  has 
jurisdiction  to  change  the  venue  of  a  reference.4"'  The  proposed  section  8 
clarifies  this  point. 


9.  Matters  Preliminary  to  the  Review: 
Proposed  Sections  9,  10  and  1 1 
(Present  sections  6(  1 )  and  10) 

The  sections  discussed  under  this  heading  deal  with  matters  pre- 
liminary to  the  review.  One  of  the  most  obvious  problems  with  the  present 
Act  is  that  its  sections  and  subsections  do  not  always  follow  logically. 
For  example,  section  5  is  concerned  with  a  matter  relating  to  the  reference 
itself  (failure  of  a  party  to  appear);  section  6(1)  is  concerned  with  the 
delivery  of  a  bill;  and  the  remaining  subsections  of  section  6  revert  back  to 
matters  relating  to  the  reference. 

"The  review  should  not  be  directed  to  the  same  County  or  District  Court  judge 
who  heard  the  application. 

"In  our  Report  on  the  Administration  of  Ontario  Courts.  Part  III,  Chapter  I,  we 
recommended  that  a  policy  be  adopted  whereby  local  registrars  of  the  Supreme 
Court  be  members  of  the  Bar. 

"There  are  two  reported  cases  bearing  on  this  point.  The  first  is  Re  Kennedy.  A 
Solicitor,  [1942]  O.W.N.  423.  In  that  case  the  Master  transferred  the  hearing  of 
a  taxation  which  was  commenced  by  praecipe  order  from  Windsor  to  Toronto 
and  the  circumstances  under  which  it  was  done  are  discussed.  The  second  is 
Re  Solicitors,  [1961]  O.W.N.  368,  where  a  similar  order  was  made.  Some  doubt, 
however,  was  expressed  as  to  whether  the  provisions  of  section  6(9)  applied  to 
praecipe  orders. 
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A.  Proposed  Section  9 

The  new  section  9  is  based  on  the  present  section  6(1)  with  only 
minor  amendments  as  to  wording.  This  section  deals  with  the  solicitor's 
compliance  with  an  order  directing  him  to  deliver  a  bill,  and  reads  as 
follows: 

9.  When  an  order  is  made  for  the  delivery  and  review  of  a 
solicitor's  bill,  the  solicitor  shall  deliver  the  bill  within  fourteen  days 
after  the  day  on  which  the  order  was  served  upon  him. 


B.  Proposed  Section  10 

We  recommend  the  enactment  of  a  new  section  10.  At  the  present 
time  there  is  no  procedure  providing  for  notification  to  those  affected  by  a 
review.  The  practice  is  that  when  a  party  obtains  an  order  directing  a 
review,  a  copy  is  taken  to  the  office  of  the  taxing  officer  who  is  to  hear  the 
matter  and  it,  together  with  a  copy  of  the  bill,  is  filed  and  an  appointment 
is  issued.  A  notice  of  the  appointment  together  with  a  copy  of  the  order 
is  then  served  by  the  party  having  carriage  of  the  proceeding  on  all 
interested  parties.  The  bill,  presumably,  is  already  in  their  possession  and 
so  it  is  not  delivered.  The  parties  then  attend  before  the  taxing  officer  at 
the  appointed  time.  We  think  it  is  desirable  to  have  specific  provisions  for 
service  of  the  order  and  appointment,  and  to  require  at  least  seven  clear 
days  notice  before  the  time  for  the  hearing.  If  the  order  has  been  obtained 
on  praecipe,  this  gives  the  parties  served  sufficient  time  to  move  to  have  it 
set  aside  if  so  advised.  According  to  Rule  219(/>)  of  the  Rules  of  Practice, 
they  must  move  within  four  days  of  the  time  when  the  order  came  to  their 
attention. 

The  only  present  provision  offering  some  guidance  as  to  the  procedure 
is  Rule  759  which  gives  the  taxing  officers  power  on  taxation  inter  alia  "to 
give  general  directions  for  the  conduct  of  taxations  before  them".  This 
Rule  is  not  sufficient  for  our  purposes  but  is  a  useful  supplement  to  the 
proposed  section  10. 

10.  The  order  directing  a  review  of  a  solicitor's  bill  and  the  appoint- 
ment for  such  review  shall  be  served  by  the  person  obtaining  the  order 
on  all  persons  affected  by  the  review  at  least  seven  clear  days  before 
the  day  appointed  for  the  hearing. 


C.  Proposed  Section  1 1 

The  present  section  10  provides  that  the  payment  of  a  bill  does  not 
preclude  a  review  if,  (i)  the  application  is  made  within  12  months  after 
payment,  and  (ii)  the  special  circumstances  of  the  case  require  such  review. 
Accordingly,  in  these  cases  there  is  an  absolute  limitation  period  of  one 
year. 
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We  recommend  that  this  limitation  period  be  removed.  There  have 
been  cases  where  a  client  has  paid  a  bill  and  the  client  subsequently  dis- 
covers after  the  year  has  elapsed  that  he  has  been  overcharged.  The  exist- 
ing limitation  period  bars  the  client's  claim.  We  recognize  that  this  kind  of 
case  occurs  infrequently,  and  in  considering  the  benefit  accruing  to  clients 
from  the  removal  of  the  limitation  period,  we  had  to  consider  also  the 
effect  of  that  removal  on  solicitors  who  would  find  themselves  unpro- 
tected by  the  one  year  limitation  period. 

The  present  limitation  period  affords  the  solicitor  a  protection  which 
permits  him  to  consider  his  billing  and  payment  procedures  as  closed  one 
year  after  payment.  Ordinarily,  one  could  assume  that  the  act  of  payment 
is  a  strong  indication  that  the  client  is  not  interested  in  disputing  the 
account,  and  the  solicitor  may  then  safely  close  his  file.  As  pointed  out 
above,  however,  payment  does  not  necessarily  mean  that  the  matter  is 
closed  from  the  client's  point  of  view. 

There  can  be  no  doubt  that  the  one  year  limitation  provision  is  highly 
desirable  so  far  as  the  solicitor  is  concerned.  This  is  especially  true  now  that 
the  federal  income  tax  regulations  require  a  solicitor  to  report  and  pay  tax 
on  a  fees  billed  basis  rather  than  on  a  fees  received  basis.  We  are  of  the 
view,  however,  that  on  balance  the  limitation  period  should  be  removed.™ 

Accordingly,  we  recommend  that  a  new  section  1  1  be  enacted  to 
provide  that  a  client  who  pays  a  bill  can  still  obtain  an  order  directing  a 
review  if  special  circumstances  can  be  shown.  Section  1 1  should  read  as 
follows: 

11.  The  payment  of  a  bill  docs  not  preclude  the  court  from  refer- 
ring it  for  review,  if  on  the  application  special  circumstances  arc 
shown. 


10.  Matters  Relating  to  the  Review: 
Proposed  Sections  12-18 

(Present  section  5,  Rule  675;  Sections  6(2),  6(5),  6(3),  6(4), 
6(7),  6(8)  and  9) 

The  sections  discussed   under  this  heading  arc  concerned  with  the 
conduct  of  the  review. 


A.  Proposed  Section  12 

We  recommend  a  new  section  1 2  as  follows: 

12.  Where  a  person  who  has  been  served  with  notice  under  section 
10  or  the  person  who  obtained  the  order  for  review  fails  to  attend 
at  the  place  and  time  appointed  for  the  review,  the  review  officer  to 
whom  the  reference  is  directed  may  review  the  bill  ex  parte. 


"If  the  recommendations  of  this  Commission  contained  in  its  Report  on  the  Limi- 
tation of  Actions,  1969,  are  adopted,  the  ordinary  limitation  period  of  six  years 
would  apply  to  such  claims  by  a  client,  whose  action  would  undoubtedly  be 
framed  in  quasi-contract. 
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This  section  is  an  amended  form  of  the  present  section  5.  Considera- 
tion was  given  to  deleting  the  present  section  5  entirely,  on  the  basis  that  it 
was  unnecessary.  We  decided  in  favour  of  its  retention,  however,  as  a 
result  of  consultations  that  we  had.  In  our  view  it  is  desirable  that  the 
review  officer's  jurisdiction  to  proceed  ex  parte  be  reaffirmed. 

It  was  suggested  to  us  that  if  the  solicitor  fails  to  attend,  the  Act 
should  permit  the  review  officer  to  adjourn  the  review,  and  report  the 
solicitor  to  the  Chief  Justice  of  the  High  Court.  On  one  occasion  the 
Court  of  Appeal  criticized  a  taxing  officer  for  finding  that  the  solicitor  was 
entitled  to  nothing  when  he  did  not  attend  and  was  therefore  not  available 
to  give  direct  evidence.  As  the  onus  is  on  the  solicitor  at  a  review  to  justify 
his  charges,  however,  his  failure  to  attend  could  lead  to  no  other  result,  and 
we  respectfully  suggest  that  the  taxing  officer  had  no  alternative  than  to 
make  a  finding  against  the  solicitor.  The  solicitor  can  take  steps  to  have 
the  report  set  aside  or  to  appeal  if  he  sees  fit.  Such  a  result  is  penalty 
enough  for  the  solicitor  and  we  respectfully  disagree  that  this  is  a  discipli- 
nary matter  or  one  for  the  Chief  Justice. 


B.  Proposed  Section  13 

We  recommend  a  new  section  1 3  which  makes  it  clear  that  the  onus  is 
on  the  solicitor  to  justify  that  his  claim  is  fair  and  proper.  We  do  not 
propose  to  recommend  legislation  setting  out  the  procedure  to  be  followed 
on  a  review,  but  this  new  section  does  provide  a  client  with  some 
guidance  as  to  where  the  onus  lies.  This  does  not  change  the  existing 
practice  but  merely  sets  it  out  in  the  legislation.  Section  13  should  read  as 
follows: 

1 3.  Upon  a  review  of  a  solicitor's  bill  by  a  review  officer,  the  onus  is 
on  the  solicitor  to  satisfy  the  review  officer  that  his  claim  is  fair  and 
proper. 


C.  Proposed  Section  14 

We  recommend  that  Rule  675  of  the  Rules  of  Practice  dealing  with  the 
factors  to  be  considered  by  a  review  officer  on  a  review  should  become  the 
new  section  14  of  The  Solicitors'  Fees  Act,  and  should  be  deleted  from  the 
Rules.  Rules  656  to  696  are  concerned  primarily  with  party  and  party  costs 
and  the  taxation  of  these  costs.  The  few  sections  relating  to  solicitor  and  his 
own  client  costs  and  to  liens  should  be  removed  and  placed  in  The  Solicitors' 
Fees  Act,  where  they  have  more  relevance.  We  recommend  that  section  14 
read  as  follows: 

14. — (1 )  Upon  a  review,  the  review  officer  may  allow  the  costs  of 
proceedings  taken  that  were  in  fact  unnecessary  where  he  is  of  the 
opinion  that  such  proceedings  were  taken  by  the  solicitor  because,  in 
his  judgment,  reasonably  exercised,  they  were  conducive  to  the  inter- 
ests of  his  client,  and  the  review  officer  may  allow  the  costs  of  pro- 
ceedings that  were  not  calculated  to  advance  the  interests  of  the  client 
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where  the  proceedings  were  taken  by  the  desire  of  the  client  after  being 
informed  by  his  solicitor  that  they  were  unnecessary  and  not  calculated 
to  advance  his  interests. 

(2)  Subsection  1  does  not  apply  to  solicitor  and  client  costs  pay- 
able out  of  a  fund  not  wholly  belonging  to  the  client,  or  by  a  third 
party. 


D.  Proposed  Section  15 

We  recommend  a  new  section  15  as  follows: 

15. — (1)  On  the  review,  the  solicitor  shall  give  credit  for  and  an 
account  shall  be  taken  of  all  sums  received  by  him  from  or  on  account 
of  the  client,  and  the  solicitor  shall  forthwith  refund  any  sum  that  is 
found  on  the  review  to  have  been  overpaid. 

(2)  Any  sum  found  due  the  solicitor  on  a  review  shall  be  paid 
by  the  client  forthwith  after  confirmation  of  the  report  by  filing  as  in 
the  case  of  a  master's  report  as  provided  in  the  Rules  of  Practice  of 
the  Supreme  Court. 

(3)  The  costs  of  a  reference  are,  unless  otherwise  ordered,  in  the 
discretion  of  the  review  officer. 

The  new  section  15(1)  is  substantially  the  same  as  the  present  section 
6(2).  The  wording  has  been  altered  so  as  to  make  it  clear  that  the  liability 
of  the  solicitor  to  account  for  any  sums  received  by  him  applies  both  to 
cases  where  the  review  arises  as  a  result  of  a  praecipe  order  for  delivery 
and  review  of  a  bill,  and  to  cases  where  some  other  order  has  been  obtained 
directing  a  review.  In  addition,  the  reference  to  "the  proper  taxing  officer" 
has  been  deleted,  as  this  is  already  provided  for  in  the  new  section  8. 

The  new  section  15(2)  is  an  amended  form  of  the  present  section 
6(5).  The  wording  of  the  present  subsection  is  inaccurate  insofar  as  it 
refers  to  "certification"  or  a  "certificate".  The  review  officer  does  not 
"certify"  in  his  report,  nor  is  there  a  certificate  to  file.  He  finds  an  amount 
due  and  he  so  reports.  It  is  his  report  which  is  filed. 

We  recommend  that  a  form  of  report  be  included  in  the  Regulation 
under  The  Solicitors'  Fees  Act.  This  form  (Form  7)  is  set  out  in  Part  B 
of  this  Report. 

The  position  of  the  phrase  "by  the  party  liable  to  pay  the  same"  has 
been  altered  so  as  to  make  the  subsection  more  readable,  and  the  reference 
to  the  confirmation  procedure  is  enlarged  so  as  to  make  it  clear  that  the 
procedures  already  provided  for  in  the  Rules  of  Practice  apply  here.47 

The  new  section  15(3)  is  an  amended  form  of  the  present  section 
6(3).  The  last  clause  of  section  6(3)  has  been  deleted  as  it  is  unnecessary. 
The  power  of  the  review  officer  to  award  costs  has  already  been  provided 

^Sec  Rule  512  of  the  Rules  of  Practice. 
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for  in  a  general  way  in  Rule  208.  It  is  advisable,  however,  to  maintain  this 
provision  in  The  Solicitors'  Fees  Act.  Guidance  as  to  how  the  costs  of  a 
review  will  be  dealt  with  can  be  found  in  the  case  law.48 


E.  Proposed  Section  16 

We  recommend  a  new  section  16  as  follows: 

16.  No  action  shall  be  commenced  in  respect  of  any  matter  referred 
for  review  pending  the  review  without  leave  of  the  court  in  which  the 
proposed  action  is  to  be  brought. 

The  new  section  16  is  substantially  the  same  as  the  present  section 
6(4).  The  only  change  is  that  leave  to  proceed  with  an  action  must  be 
obtained  from  the  court  where  the  contemplated  action  is  to  be  commenced, 
and  not  from  a  "court"  as  defined  in  The  Solicitors'  Fees  Act.  This  section 
does  not  conflict  with  the  new  section  7(1)  which  provides  that  no  action 
shall  be  brought  on  a  bill  after  the  reference  settling  quantum  has  been 
completed. 


F.  Proposed  Section  17 


We  recommend  a  new  section  17. 

17.  An  order  directing  a  solicitor  to  deliver  his  bill  and  an  order 
referring  the  bill  for  review  shall  be  deemed  to  contain  the  provisions 
of  sections  15  and  16  whether  obtained  on  praecipe  or  otherwise  and 
whether  obtained  by  the  solicitor  or  the  client,  but  it  may  contain  any 
variation  therefrom  and  any  other  direction  that  the  court  may  see  fit 
to  make  on  application. 

The  new  section  combines  subsections  7  and  8  of  the  present  section  6. 

G.   Proposed  Section  1 8 

We  recommend  a  new  section  18. 

18.  No  bill  that  has  been  reviewed  shall  be  again  referred  unless 
under  the  special  circumstances  of  the  case  the  court  thinks  fit  to  order 
that  it  be  reviewed  again,  in  which  case  all  the  provisions  of  this  Act, 
so  far  as  they  are  applicable,  apply  to  such  review. 

The  new  section  18  is  an  amended  form  of  the  present  section  9. 
"Special  circumstances"  has  already  been  defined  in  the  Act,  and,  therefore, 
this  section  permits  the  court  in  appropriate  cases  to  re-review  a  bill.  For 
example,  if  a  review  has  proceeded  in  the  absence  of  one  of  the  parties,  it 
may  be  re-opened.49 

'"See  Re  Solicitor,  [1969]  2  O.R.  823. 
"See  Re  Manners  ( 1853).  4  Gr.  432. 


38-24 


11.  Third  Parties:  Proposed  Section  19 

(Present  Section  8) 

The  present  section  8  deals  with  the  right  of  a  party  who  will  ulti- 
mately pay  a  solicitor's  bill  to  apply  for  review  notwithstanding  that  he  is 
not  the  principal  party  liable  for  payment.  Section  8(2)  provides  that  the 
court,  on  such  application,  is  to  take  into  account  any  special  circumstances 
applicable  to  this  party  although  such  circumstances  may  not  be  applicable 
to  the  principal  party.  Section  8(4)  provides  that  in  cases  where  the  party 
ultimately  paying  the  bill  is  not  entitled  to  a  review,  but  is  entitled  to  an 
accounting  between  himself  and  the  principal  party,  he  can  have  such  an 
accounting  in  a  summary  way  without  the  necessity  of  commencing  an 
action. 

We  recommend  the  retention  of  this  section  with  a  number  of  minor 
amendments  as  follows: 

(a)  The  wording  in  subsections  1  and  2  should  be  changed  because 
in  the  present  provisions  there  is  an  unneccsary  use  of  the  two 
terms  "party  chargeable"  and  "principal  party"  when  in  most 
cases  one  term  will  suffice. 

(b)  Subsection  3  should  be  amended  by  deleting  the  requirement  that 
the  party  chargeable  must  pay  for  the  costs  of  a  copy  of  the  bill. 
In  modern  practice  there  is  no  need  for  such  a  requirement  and  it 
may,  if  maintained,  lead  to  unnecessary  delay. 

(c)  Subsection  5  should  be  deleted  as  it  is  unnecessary.  Incorporation 
of  provisions  relating  to  the  review  are  provided  for  specifically 
when  required. 

The  new  section  19  should  read  as  follows: 

19. — (1)  Where  a  person,  not  being  chargeable  as  the  principal 
party,  is  liable  to  pay  or  has  paid  a  bill  either  to  the  solicitor  or  to  the 
principal  party  chargeable  with  the  bill,  the  person  so  liable  to  pay  or 
paying  may  apply  to  the  court  for  an  order  referring  it  for  review  as 
the  principal  party  chargeable  therewith  might  himself  have  done,  and 
the  same  proceedings  shall  be  had  under  this  Act  as  if  the  application 
had  been  made  by  the  principal  party. 

(2)  If  an  application  under  subsection  1  is  made  in  circumstances 
in  which  special  circumstances  must  be  shown,  the  court  may  take 
into  consideration  any  additional  special  circumstances  applicable  to 
the  person  making  it,  although  such  additional  special  circumstances 
might  not  be  applicable  to  the  principal  party  chargeable  with  the  bill 
if  he  was  the  person  making  the  application. 

(3)  For  the  purposes  of  a  review  under  subsection  1,  the  court 
may  order  the  solicitor  to  deliver  a  copy  of  his  bill  to  the  person 
making  the  application. 

(4)  When  a  person,  other  than  the  client,  applies  for  a  review  of  a 
bill  delivered  or  for  the  delivery  of  a  copy  thereof  for  the  purpose  of 
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review  and  it  appears  that  by  reason  of  the  conduct  of  the  client  the 
applicant  is  precluded  from  obtaining  a  review  of  the  bill  but  is  never- 
theless entitled  to  an  account  from  the  client,  it  is  not  necessary  for 
the  applicant  to  bring  an  action  for  an  account,  but  the  court  may,  in 
a  summary  manner,  refer  a  bill  already  delivered  or  order  delivery 
of  a  copy  of  the  bill,  and  refer  it  for  review  as  between  the  applicant 
and  the  client,  and  may  add  such  parties  not  already  notified  as  may 
be  necessary. 


12.  Appeals:  Proposed  Sections  20  and  21 


A.  Proposed  Section  20 

We  recommend  the  enactment  of  a  new  section  20  governing  appeals 
from  the  report  of  a  review  officer,  and  incorporating  the  appeal  procedures 
already  provided  for  in  the  Rules  of  Practice.  The  new  section  15(2) 
already  provides  for  incorporation  of  the  procedures  under  the  Rules  for 
confirmation  of  a  master's  report.  The  relevant  Rules  concerning  appeals 
are  Rules  513  and  516(1 ).  The  appeal  is  to  a  judge  in  court,"'"  and  a  fur- 
ther appeal  lies  to  the  Divisional  Court  with  leave,"'1  as  the  report  is  inter- 
locutory. An  appeal  from  a  decision  of  the  Divisional  Court  lies  to  the 
Court  of  Appeal  with  leave.*-'  We  do  not  propose  to  interfere  with  this 
latter  right  of  appeal  as  is  may  concern  matters  involving  very  large  sums 
of  money,  and  important  questions  of  law. 

Section  20  should  read  as  follows: 

20.  An  appeal  from  the  report  of  the  review  officer  on  a  review 
under  this  Act  lies  and  may  be  brought  in  the  same  manner  as  in  the 
case  of  a  report  of  a  master  as  provided  in  the  Rules  of  Practice  of  the 
Supreme  Court. 


B.  Proposed  Section  21 


Before  the  creation  of  the  new  Divisional  Court,  appeals  from  the 
Master  or  local  master  went  to  a  Supreme  Court  j-udge  in  chambers."'1  If  the 
order  was  interlocutory,  a  further  right  of  appeal  to  the  Court  of  Appeal 
existed,  with  leave.04  If  the  order  was  final,  there  was  an  appeal  to  the  Court 
of  Appeal  as  a  matter  of  right."'"' 

"Re  Solicitor,  [1929]  36  O.W.N.  92. 

"Rule  499. 

"Rule  499b. 

"Rule  514,  Rules  of  Practice    1970.  If  the  Commissions  recommendations  in  its 

Report  on  the  Administration  of  Ontario  Courts.   Part  I.  are  adopted,  and  the 

"chambers-court"  distinction  is  eliminated,  The  Solicitors'  Fees  Act  will  require 

amendment. 
"Rule  499.  Rules  of  Practice  1970. 
"Rule  497,  Rules  of  Practice  1970;  The  Judicature  Act,  R.S.O.  1960,  c.  197,  s.  26 

(l)(b),  as  amended  to  1968-69. 
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The  introduction  of  the  new  Divisional  Court  has  altered  the  appeal 
procedures.  Rule  514  still  provides  for  appeals  from  interlocutory  orders 
made  by  a  master  or  local  judge  in  chambers  to  a  Supreme  Court  judge  in 
chambers  and  rule  499  still  provides  for  a  further  appeal  to  an  appellate 
court  with  leave.  If,  however,  leave  is  granted  the  appeal  goes  to  the  Divi- 
sional Court  and  not  to  the  Court  of  Appeal .r,c  If  the  order  is  final,  then 
there  is  an  appeal  directly  from  the  Master  or  local  judge  to  the  Divisional 
Court.57 

It  is  our  view  that  in  interlocutory  matters  there  should  be  no  further 
appeal  from  the  Divisional  Court  to  the  Court  of  Appeal  in  applications 
under  The  Solicitors'  Fees  Act  notwithstanding  that  the  Rules  of  Practice 
provide  for  such  appeals  with  leave  in  Rule  499b.  The  difficult  question, 
however,  is  whether  there  should  be  an  appeal  to  the  Court  of  Appeal  in 
final  matters.  Having  regard  to  the  nature  of  the  various  applications,  we 
have  concluded  that  no  further  appeal  should  lie.  For  the  most  part,  any 
final  order  that  would  result  in  one  of  these  applications  would  not  be  of 
such  a  nature  as  to  create  undue  hardship  if  it  was  finally  determined  by 
three  judges  of  the  Divisional  Court.  We  believe  that  three  High  Court 
judges  are  well  qualified  to  determine  finally  any  of  these  matters. 

Accordingly,  we  recommend  the  introduction  of  section  21,  which 
will  read  as  follows: 

21. — (1 )  An  appeal  lies  from  an  interlocutory  order  of  a  master  or 
local  judge  made  under  this  Act  to  a  judge  of  the  Supreme  Court  in 
chambers  and  the  practice  on  the  appeal  shall  be  the  same  as  on  an 
appeal  from  an  interlocutory  order  of  the  Master  of  the  Supreme 
Court. 

(2)  An  appeal  from  an  interlocutory  order  of  a  judge  of  the 
Supreme  Court  in  chambers  made  under  subsection  1  does  not  lie  to 
the  Divisional  Court  without  leave,  and  the  practice  on  the  application 
for  leave  and  on  the  appeal  shall  be  the  same  as  on  an  appeal  from 
an  interlocutory  order  of  a  judge  of  the  Supreme  Court  in  chambers. 

(3)  An  appeal  lies  from  a  final  order  of  a  master  or  local  judge 
made  under  this  Act  to  the  Divisional  Court,  and  the  practice  on  the 
appeal  shall  be  the  same  as  in  cases  of  appeals  to  an  appellate  court. 

(4)  There  is  no  appeal  from  an  order  of  the  Divisional  Court, 
whether  interlocutory  or  final,  made  under  subsection  2  or  3. 

Sections  20  and  21  incorporate  the  procedures  set  out  in  the  Rules  of 
Practice.  It  is  unnecessary  to  reproduce  the  Rules  in  this  legislation  as  the 
Rules  were  specifically  designed  to  allow  for  incorporation  by  reference 
in  statutes. 


"The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  17(f)  (</).  as  amended;  See  Rule  497 

et  seq. 
"Rule  515. 
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13.  Charging  Orders  and  Retaining  Liens: 
Proposed  Sections  22  and  23 
(Present  Rule  696,  and  Section  6(6) ) 

There  are  two  kinds  of  solicitor's  liens  recognized  by  law,  the  "retain- 
ing lien"  and  the  "lien  on  property  recovered  or  preserved".  The  retaining 
lien  is  a  right  arising  at  common  law  but  is  reinforced  by  the  present  sec- 
tion 6  (6) )  of  The  Solicitors  Act  which  provides  that  the  client  may  require 
the  solicitor  to  deliver  up  all  documents  belonging  to  the  client  upon  pay- 
ment to  the  solicitor  of  any  monies  owing  to  him.  The  "lien  on  property 
recovered  or  preserved"  is  provided  for  in  Rule  696  of  the  Rules  of 
Practice. 


A.  Proposed  Section  22 

The  solicitor's  lien  on  property  recovered  or  preserved  gives  the 
solicitor  the  right  to  apply  to  the  court  for  a  charging  order  on  the  "fruits 
of  litigation"  and  the  court  thereby  maintains  control  over  any  such  claim.58 
Solicitors  often  take  on  matters  for  clients  in  the  hope  that  they  will  even- 
tually receive  payment  out  of  the  monies  recovered  by  the  client.  Often  no 
monetary  retainer  is  taken,  and  this  sometimes  eases  the  financial  burden 
with  which  a  client  may  be  faced.  As  long  as  the  ultimate  payment  to  the 
solicitor  is  not  made  contingent  on  recovery,  it  does  not  constitute 
maintenance. 

Accordingly,  we  recommend  the  retention  of  the  lien  provided  for  in 
Rule  696,  but  recommend  that  this  provision  be  transferred  from  the  Rules 
to  The  Solicitors'  Fees  Act,  to  become  the  new  section  22.59  Section  22 
should  read  as  follows: 

22. — ( 1 )  Where  a  solicitor  has  been  employed  to  prosecute  or 
defend  an  action  or  other  matter,  the  court  may,  upon  a  summary 
application,  declare  the  solicitor  to  be  entitled  to  a  charge  upon  the 
property  recovered  or  preserved  through  the  instrumentality  of  the 
solicitor,  for  his  services  in  the  action  or  matter,  and  all  conveyances 
and  acts  done  to  defeat  or  which  may  operate  to  defeat  such  charge 
are,  unless  made  to  a  bona  fide  purchaser  for  value  without  notice, 
void  as  against  such  charge. 

(2)  The  court  may  make  an  order  for  the  review  under  this  Act  of 
the  solicitor's  bill  for  such  services  and  for  the  payment  of  the  bill  out 
of  the  property,  in  which  case  all  the  provisions  of  this  Act,  so  far  as 
they  are  applicable,  apply  to  the  review. 

Although  to  our  knowledge  the  point  has  never  been  raised,  Rule  696, 
as  a  Rule  of  Practice,  may  be  ultra  vires  the  Rules  Committee  on  the 
ground  that  it  creates  a  substantive  right  rather  than  being  a  procedural 


"Rule  696. 

r*With  only  minor  amendment. 
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provision.00  We  believe  that  by  transferring  the  right  contained  in  the  Rule 
to  The  Solicitors'  Fees  Act,  the  matter  should  be  settled. 


B.  Proposed  Section  23 

We  recommend  that  the  solicitor's  retaining  lien  be  abolished. 

In  enabling  a  solicitor  to  assert  what  is  known  as  a  solicitor's  lien, 
the  law  affords  a  potential  impediment  to  the  efficient  processing  of  liti- 
gation, should  a  party  change,  or  wish  to  change,  solicitors  in  the  course  of 
an  action.  The  retaining  lien  has  been  clearly  described  by  Evershed,  M.  R. 
as  follows:01 

The  nature  of  a  solicitor's  general  retaining  lien  has  more  than  once 
been  authoritatively  stated.  It  is  a  right  at  common  law  depending  (it 
has  been  said)  upon  implied  agreement.  It  has  not  the  character  of  an 
encumbrance  or  equitable  charge.  It  is  merely  passive  and  possessory: 
that  is  to  say,  the  solicitor  has  no  right  of  actively  enforcing  his 
demand.  It  confers  upon  him  merely  the  right  to  withhold  possession 
of  the  documents  or  other  personal  property  of  his  client  or  former 
client  —  in  the  words  of  Sir.  E.  Sugden,  L.C.,  'to  lock  them  up  in  his 
box,  and  to  put  the  key  in  his  pocket,  until  his  client  satisfies  the 
amount  of  the  demand'  (Blunden  v.  Desart  (1842),  2  Dr.  &  W. 
405,  418). 

Cordery  on  Solicitors  indicates  the  limitations  on  solicitor's  liens 
according  to  whether  they  are  claimed  by  a  solicitor  who  has  discharged 
himself  or  been  discharged  by  the  client.02 

Where  the  solicitor  discharges  himself,  the  client  or  his  new  solicitor 
is  entitled  to  a  summary  order  not  merely  for  inspection  or  production, 
but  for  delivery  of  papers,  etc.,  in  the  cause,  on  an  undertaking  to 
hold  them  without  prejudice  to  the  former's  solicitor's  lien  and  subject 
to  redelivery  after  the  hearing,  and,  if  necessary,  subject  to  an  under- 
taking to  prosecute  the  suit  in  an  active  manner,  the  order  being 
confined  to  documents  in  the  possession  of  the  solicitor.  .  .  .  Where 
the  client  discharges  the  solicitor  without  just  cause,  the  solicitor  is 
under  no  obligation  to  deliver,  to  produce  or  to  allow  inspection  of 
the  papers  for  the  benefit  of  the  client.  .  .  .  But  there  are  several 
exceptions  to  the  generality  of  this  rule. 

One  exception,  apparently,  is  exemplified  in  the  recent  decision  of  the 
Ontario  Court  of  Appeal  in  Re  Gladstone,™  where  the  interests  of  infant 
children  were  involved  in  a  divorce  proceeding. 

In  our  view,  the  existence  of  the  solicitor's  retaining  lien  as  a  form  of 
security  for  solicitors  is,  on  balance,  not  justifiable.  Notwithstanding  the 

"On  this  point  see  Circosta  v.  Lilley,  [1967]    1  O.R.  398,  and  de  Genova  v.  de 
Genova,  [1971]  3  O.R.  304. 
nBarratt  v.  Gough-Thomas,  [  195 1  ]  Ch.  242  at  p.  250. 
"6th  Edition,  p.  427. 
"[1972]  3  O.R.  127. 
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limitations  on  the  right  to  a  lien,  there  have  been  cases  where  it  has  given 
rise  to  disputes  which  have  undoubtedly  retarded  the  progress  of  litiga- 
tion.04 It  may  impede  a  client's  attempts  to  rid  himself  of  what  he  considers 
to  be  an  incompetent  solicitor.  Wc  believe  that  it  is  wrong  that  a  solicitor's 
personal  interest,  however  unfairly  he  may  have  been  treated  by  his  client, 
should  interfere  with  the  orderly  development  of  an  action  in  the  courts.  He 
should  be  obliged  to  deliver  all  papers  relating  to  the  litigation  in  his  hands 
to  the  client's  new  solicitor(s)  forthwith,  on  receipt  of  a  direction  from  the 
client  to  that  effect. 

Our  recommendation  cannot  be  effected  by  simply  deleting  the  present 
section  6  (6).  The  Solicitors'  Fees  Act  should  contain  a  provision  specific- 
ally abolishing  the  common  law  retaining  lien. 

We  recommend,  therefore,  that  section  23  read  as  follows: 

23.  A  solicitor  shall  deliver  to  his  client,  or  to  such  other  person  as 
the  client  directs,  all  documents  and  other  things  in  the  solicitor's 
possession,  custody  or  control  belonging  to  the  client  forthwith  after 
demand  has  been  made  therefor,  and  no  retaining  lien  hereafter  exists 
in  favour  of  the  solicitor  over  any  such  documents  and  other  things. 


14.  Estate  and  Surrogate  Court  Work:  Proposed  Section  24 

(Present  Section  1 1 ) 

The  present  section  1 1  creates  considerable  confusion.  It  provides  that 
a  solicitor's  bill  in  respect  of  business  to  be  transacted  in  the  Surrogate 
Court  may  be  directed  to  be  taxed  by  an  officer  of  that  court.  In  order  to 
understand  the  extent  of  the  problem  it  is  necessary  to  review  the  history 
of  the  section,  and  to  examine  it  in  light  of  other  existing  legislation  in  The 
Surrogate  Courts  Acf*  and  Regulations. 

The  history  of  section  1 1  can  be  traced  back  through  various  Surro- 
gate Courts  Acts.  The  Surrogate  Courts  Act  of  1859,™  in  section  72, 
provided  that  the  bill  of  an  attorney  for  fees  in  respect  of  business  done  in 
the  Surrogate  Court,  whether  contentious  or  otherwise,  was  to  be  subject 
to  taxation  in  the  Surrogate  Court,  and  regulated  by  the  Rules  of  that  court 
made  under  the  Act.  An  amendment  in  191 0r'7  shortened  the  section  by 
providing  simply  that  the  bill  for  services  rendered  in  a  Surrogate  Court 
was  subject  to  taxation  in  that  court.  When  this  section  was  transferred  to 
The  Solicitors  Act  in  1927r,fi  it  implied  that  there  was  some  authority  in  this 
statute  to  direct  the  taxation  in  the  Surrogate  Court,  whereas  before,  when 
the  section  was  a  part  of  The  Surrogate  Courts  Act,  it  was  clear  that  that 


"See  Ley  v.  Brown  (1868).  1  Ch.  Cham.  179;  Re  Solicitor  (1914).  26  O.W.R. 
190  (it  is  not  clear  that  this  was  a  court  matter),  Re  The  Solicitors  Act.  Re 
Collison  v.  Hurst.  [1946]  O.W.N.  668  and  Re  Gladstone.  [1972]  2  O.R.  127. 

"R.S.O.  1970,  c.  451. 

"C.S.U.C.  1859,  c.  16. 

"SO.  1910.  c.  31,  s.  80. 

"R.S.O.  1927,  c.  42,  s.  41. 
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court  had  absolute  jurisdiction.  The  implications  that  followed  the  transfer 
were  not  fully  appreciated  at  the  time,  and  the  uncertainty  as  to  who  has 
jurisdiction  in  these  matters  is  reflected  in  the  wording  of  the  present 
section   1 1 . 

The  Surrogate  Courts  Act  and  the  Regulations  thereunder  now  provide 
for  the  manner  in  which  solicitor  and  client  costs  can  be  taxed  with  respect 
to  business  done  in  the  Surrogate  Court.  Rule  89™  provides  that  the  fees 
prescribed  in  Appendix  B  attached  to  the  Regulations  arc  the  fees  to  be 
allowed  to  solicitors  in  the  Surrogate  Court.  Appendix  B  was  last  amended 
on  September  1,  1968.70  This  appendix  provides  a  scale  of  fees  to  be 
allowed  for  all  services  and  attendances  in  connection  with  matters  inci- 
dental to  the  administration  of  an  estate.  There  is  provision  for  increasing 
or  decreasing  the  fee,  and  it  is  subject  to  review  by  a  Surrogate  Court  judge 
on  a  passing  of  accounts  and  by  the  taxing  officer  pursuant  to  the  provi- 
sions of  The  Solicitors  Act~,x  The  tariff  specifically  excludes  such  matters 
as  sales  and  motions  in  court. 

This  tariff  appears  to  give  the  Surrogate  Court  judge  and  the  taxing 
officer  dual  jurisdiction  in  connection  with  such  fees.  The  provisions  of  the 
tariff,  however,  must  be  read  together  with  Rule  63, '-  which  provides  that 
on  a  passing  of  accounts  the  Surrogate  Court  judge  may  alter  the  solicitor's 
bill  or  refer  it  to  taxation  under  The  Solicitors  Act. 

These  provisions,  taken  together,  appear  to  indicate  that  a  solicitor 
acting  for  an  estate  must  take  his  bill  initially  to  the  Surrogate  Court  judge 
on  the  passing  of  accounts,  and  not  to  the  taxing  officer  under  The  Solici- 
tors Act.  This  is  appropriate  because  no  money  can  be  paid  out  of  an  estate 
unless  the  account  is  approved  by  the  Surrogate  Court  judge.  On  the  pass- 
ing of  accounts,  the  Surrogate  Court  judge,  if  he  deems  it  is  advisable,  has 
the  power  to  refer  the  bill  to  the  taxing  officer,  and  would  presumably  do 
so  in  cases  where  a  substantial  portion  of  the  bill  included  items  such  as 
sales  or  motions  in  court,  areas  in  which  the  taxing  officer  perhaps  may 
have  more  experience  than  the  judge.  This  conclusion  is  reinforced  by  the 
decision  in  Re  Gilray  Estates"3  where  the  Master  refused  an  order  for  tax- 
ation of  a  bill  which,  in  the  ordinary  course,  would  be  reviewed  on  the 
passing  of  accounts. 

The  present  section  1 1  of  The  Solicitors  Act  confuses  the  procedures 
already  provided  for  in  The  Surrogate  Courts  Act  because  it  purports  to 
give  someone  jurisdiction  to  refer  a  matter  back  to  the  Surrogate  Court.  It 
is  not  clear  who  this  person  is.  Furthermore,  by  referring  to  "the  bill  of  a 
solicitor  ...  in  respect  of  business  transacted  in  a  Surrogate  Court"  the 
section  fails  to  make  any  distinction  between  the  solicitors  who  are  cm- 
ployed  by  executors,  and  solicitors  who  are  otherwise  employed  in  relation 
to  estate  or  Surrogate  Court  business. 

•R.R.O.  1970,  Reg.  806. 
"O.  Reg.  259/68. 
"R.S.O.  1970,  c.  441,  s.  11. 
"R.R.O.  1970,  Reg.  806. 
"[1954]  O.W.N.  305. 
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Accordingly,  the  present  section  1  I  should  be  repealed.  In  its  place 
wc  recommend  a  new  section  24. 

24. — ( 1 )  The  bill  of  a  solicitor  employed  by  the  executors,  admin- 
istrators or  trustees  of  a  deceased  person's  estate  shall  be  reviewed  by 
the  judge  of  a  surrogate  court  on  the  passing  of  the  accounts  of  the 
estate,  or  the  judge  may  refer  such  bills  for  review  under  this  Act,  in 
which  case  all  the  provisions  of  this  Act,  so  far  as  they  are  applicable, 
apply  to  such  review. 

(2)  The  bill  of  a  solicitor  employed  by  a  client,  other  than  an 
executor,  administrator  or  trustee  of  a  deceased  person's  estate  in 
respect  of  estate  business  or  business  transacted  in  a  surrogate  court 
may  be  reviewed  under  this  Act. 

Section  24(1  )  clearly  provides  that  the  bills  of  solicitors  employed  by 
executors  of  an  estate  (whether  they  involve  business  in  the  Surrogate 
Court  or  otherwise)  shall  be  reviewed  by  the  Surrogate  Court  judge  on  the 
passing  of  accounts,  or  that  he  may  refer  the  bill  for  review  under  The 
Solicitors'  Fees  Act.  This  provision  supplements  the  provisions  of  The  Sur- 
rogate Courts  Act  and  Regulations  described  above. 

It  should  be  noted  that  solicitors  for  executors  of  estates  who  appear 
in  the  Supreme  Court,  for  example,  on  a  motion  for  advice  and  directions 
on  a  will,  arc  sometimes  awarded  costs  out  of  the  estate  as  between  a  solici- 
tor and  client.  This  may  not  necessarily  represent  full  indemnity.  It  is  not 
settled  whether  this  means  that  the  solicitors  arc  precluded  from  submitting 
a  further  account  to  the  executors.  The  practice  has  been  that  they  are 
limited  to  their  taxed  costs,  but  it  may  be  open  to  them  to  submit 
their  account  and  bring  it  to  the  Surrogate  Court  judge  on  the  passing 
of  accounts. 

There  arc  many  cases  where  solicitors  arc  employed  not  by  executors 
but  by  others  interested  in  estates  or  in  other  matters  which  may  involve 
business  in  the  Surrogate  Court.  It  is  open  to  a  client  to  refer  his  solicitor's 
bill  for  review  under  The  Solicitors  Act  in  the  usual  manner.  If  the  solici- 
tor's costs  have  been  directed  to  be  paid  out  of  an  estate,  the  Surrogate 
Court  judge,  on  the  passing  of  accounts,  will  make  the  final  determination 
concerning  the  amount  to  be  paid,  but  if  that  amount  has  been  fixed  by  a 
judge  or  reviewed  by  a  taxing  officer.  He  will  invariably  accept  this  earlier 
determination. 

The  conclusion  that  bills  relating  to  estate  or  Surrogate  Court  work 
may  be  reviewed  by  the  taxing  officer  is  based  only  on  inference.  Rule  89 
of  Regulation  806  under  The  Surrogate  Courts  Act  prescribes  a  Tariff  of 
Fees  (Appendix  B).  The  Appendix  states  that  the  bill  may  be  reviewed  by 
the  Surrogate  Court  judge  and  by  the  Taxing  Officer  under  The  Solicitors 
Act.  In  order  to  avoid  confusion,  wc  recommend  that  The  Solicitors'  Fees 
Act  contain  a  further  provision  setting  out  that  the  bills  of  solicitors 
employed  by  clients  other  than  executors,  administrators  or  trustees  of 
deceased  persons  in  respect  of  estate  work  or  business  transacted  in  the 
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Surrogate  Court  may  be  reviewed  under  The  Solicitors'  Fees  Act.  Section 
24(2)  reflects  this  recommendation. 

To  maintain  consistency  with  the  wording  suggested  in  this  new 
statute,  the  term  "taxation"  in  Rule  63  of  Regulation  806  under  The  Sur- 
rogate Courts  Act  should  be  replaced  by  the  term  "review". 

We  recommend  an  amendment  to  Rule  63  to  reflect  this.7" 


15.  Security  and  Interest:  Proposed  Sections  25,  26  and  27 

(Present  Sections  34  and  35) 


A.  Proposed  Section  25 

We  recommend  a  new  section  25. 

25.  A  solicitor  may  accept  security  from  his  client  for  the  sum  to 
become  due  to  him  for  services  to  be  performed  by  him  and  for 
interest  on  such  sum. 

The  new  section  25  is  based  on  the  present  section  34.  Section  34 
permits  the  solicitor  to  take  security  from  his  client  for  costs  and  for 
interest  on  such  costs.  The  phrase  "but  so  that  the  interest  is  not  to  com- 
mence until  the  amount  due  is  ascertained  by  agreement  or  by  taxation" 
is  difficult  to  understand  in  this  context.  It  seems  to  imply  that  the  solicitor 
cannot  charge  interest  on  his  costs  until  the  amount  of  costs  is  agreed  to  or 
until  the  costs  arc  taxed.  If  this  is  the  legislative  intent,  it  is  hidden  in  this 
section  dealing  with  security,  and  in  our  view  is  better  considered  in  a  sec- 
tion dealing  with  interest. 


B.  Proposed  Section  26 


The  new  section  26  is  derived  from  the  present  section  35.  It  reflects, 
however,  a  number  of  significant  changes. 

First,  the  present  section  permits  the  solicitor  to  charge  interest  from 
the  expiration  of  one  month  from  demand  on  the  client.  This  does  not 
provide  for  cases  where  costs  have  been  agreed  upon  between  the  parties 
in  advance,  or  to  cases  where  costs  are  determined  on  a  review.  These  two 
situations  are  mentioned  in  the  previous  section. 

The  right  to  interest  arises  when  a  demand  for  payment  of  a  debt  has 
been  made  and  no  monies  are  forthcoming.  This,  of  course,  presupposes 
that  the  debt  is  due  and  owing.  In  the  case  of  solicitors'  costs,  payment 
and  interest  are  not  due  until  the  work  has  been  done  and  demand  has  been 
made.  It  is  possible  to  argue  that  the  solicitor  and  client  can  specifically 
agree  that  interest  on  costs  should  commence  at  some  earlier  time,  but  this 

"See  Part  C  of  this  Report  for  the  proposed  amendment. 
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would  give  the  solicitor  an  advantage  to  which  he  would  otherwise  not  be 
entitled.  Accordingly,  we  reject  any  notion  that  the  solicitor  should  be 
entitled  to  interest  on  his  costs  at  some  time  before  he  has  earned  the  fee. 

A  provision  permitting  interest  to  run  only  from  the  time  that  costs 
are  fixed  on  a  review  would  be  too  onerous  on  the  solicitor.  On  a  review, 
the  review  officer  should  have  jurisdiction  to  award  interest  on  any  amount 
found  due  commencing  one  month  after  the  date  of  delivery  of  a  bill  to  the 
client.  Interest  would  run  on  any  writ  of  execution  obtained  on  a  confirmed 
report  of  a  review  officer.  Accordingly,  the  second  reference  to  interest  in 
the  phrase  referred  to  in  the  present  section  34  is  meaningless. 

We  recommend,  therefore,  the  enactment  of  a  new  section  26  to  read 
as  follows: 

26.  A  solicitor  may  charge  interest,  and  a  taxing  officer  may  award 
interest,  at  the  rate  of  7.5  per  cent  per  annum  on  the  sum  due  com- 
mencing thirty  days  after  the  day  on  which  the  bill  was  delivered  to 
the  client  and  when  the  bill  is  payable  by  an  infant  or  out  of  a  fund, 
then  commencing  thirty  days  after  the  day  on  which  the  bill  was 
delivered  to  the  parent,  guardian  or  trustee  or  other  person  liable  to 
pay  it. 

At  the  present  time  the  rate  of  interest  provided  for  in  section  35  is  5 
per  cent  per  annum.75  In  our  view  this  is  an  unrealistic  rate,  having  regard 
to  present  standards,  and  may  actually  encourage  persons  to  withhold  a 
payment.  We  recommend,  therefore,  that  the  rate  be  increased  to  7.5  per 
cent  per  annum. 

The  term  "whether  by  scale  or  otherwise"  has  been  deleted  from  the 
present  section  35(1 )  as  it  has  no  particular  meaning. 


C.  Proposed  Section  27 

We  recommend  a  new  section  27  which  should  read  as  follows: 

27.  Where  it  appears  on  a  review  that  a  solicitor  has  been  overpaid 
by  a  client  or  other  person  and  he  is  ordered  to  refund  the  money  so 
overpaid,  the  amount  of  the  refund  shall,  unless  otherwise  ordered 
by  the  review  officer,  be  paid  forthwith  with  interest  thereon  at  the 
rate  of  7.5  per  cent  per  annum  commencing  on  the  day  on  which  the 
overpayment  was  made  and  ending  on  the  day  on  which  the  refund 
is  made. 

The  present  section  35  is  slanted  too  heavily  in  favour  of  the  solicitor. 
The  review  officer  has  no  jurisdiction  to  reimburse  a  client  who  is  impro- 
perly out  of  pocket  as  a  result  of  putting  his  solicitor  in  funds,  and  the 
solicitor  may  have  the  use  of  those  monies  until  a  review  determines  that 
he  has  been  overpaid.    It  is  true  that  the  Rules  of  the  Law  Society  may 

TThis  rate  corresponds  with  that  provided  in  the  I  merest  Act.  R.S.C.  1970,  c.  1-18, 
s.  3,  and  therefore  applies  to  awards  under  section  38  of  The  Judicature  Act, 
R.S.O.  1970,  c.  228. 
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require  that  such  money  be  deposited  in  a  non-intcrcst  bearing  trust 
account  for  a  time,  but  the  solicitor  may  transfer  the  funds  in  order  to  pay 
his  account  and  will  thus  enjoy  the  use  of  the  money.  It  is  only  proper  that 
if  clients  have  to  pay  interest  on  fees  and  disbursements  demanded  and 
unpaid,  solicitors  should  have  to  pay  interest  on  money  improperly  withheld. 

In  a  recent  case  which  attracted  nation-wide  attention,  a  solicitor's 
bill  was  substantially  reduced  on  a  review.  The  solicitor,  in  the  interim,  had 
held  the  client's  funds  and  was  ordered  to  make  a  repayment  following  the 
review.  Regret  was  expressed  by  the  taxing  officer  that  he  was  unable  to 
award  interest  to  the  client  on  the  amount  of  the  overpayment. 

It  is  interesting  that  the  origins  of  both  the  present  sections  34  and  35 
are  to  be  found  in  the  general  provisions  of  The  Attorneys  and  Solicitors 
Act  of  1870  in  England.™  The  section  dealing  with  interest  permitted  the 
taxing  officer  to  award  the  solicitor  interest  on  disbursements  only,  while 
the  client  could  be  awarded  interest  on  any  money  in  the  hands  of  the 
solicitor  and  improperly  retained  by  him.  This  remains  the  practice  in 
England  today.77 


16.  Unauthorized  Practice:  Proposed  Section  28 

(Present  Section  1 ) 

We  recommend  a  new  section  28  which  should  read  as  follows: 

28.  Except  where  otherwise  provided  by  law,  any  person,  other 
than  a  person  who  is  himself  a  party  to  the  action  or  proceeding,  who 
prosecutes  or  defends  in  his  own  name  or  that  of  any  other  person 
any  action  or  other  proceeding  without  being  a  solicitor  is  incapable 
of  recovering  any  fee  or  other  reward  on  account  thereof  and  is 
guilty  of  a  contempt  of  the  court  in  which  the  action  or  proceeding 
was  pending  and  is  punishable  accordingly. 

In  1970  the  parts  of  The  Solicitors  Act  governing  the  admission  of 
solicitors  to  practice  as  members  of  the  Law  Society  were  removed,  revised 
and  re-enacted  in  The  Law  Society  Act.76  One  provision  that  remained, 
however,  was  section  1  dealing  with  unauthorized  practice.  It  was  retained 
in  The  Solicitors  Act  because  the  prohibition  contained  therein  related  to 
the  denial  of  the  right  of  the  offending  party  to  collect  costs,  and  accord- 
ingly, was  related  to  the  subject  matters  covered  by  The  Solicitors  Act. 

The  words  "except  where  otherwise  provided  by  law"  at  the  beginning 
of  section  28  have  been  introduced  in  order  to  avoid  any  conflict  between 
this  provision  and  one  such  as  section  100  of  The  Small  Claims  Court  Act™ 
which  provides  that  someone  other  than  a  barrister  and  solicitor  may 
appear  at  a  trial  in  that  court  as  agent  for  a  party.  There  are  professional 
agents  operating  in  this  Province  at  the  present  time. 

w33  &  34  Vict.,  c.  28,  ss.  16  and  17. 

"See  the  Solicitors  Act,  1965,  13  &  14  Eliz.  II,  c.  31,  s.  65(3)(o). 

"R.S.O.  1970,  c.  238. 

™R.S.O.  1970,  c.  439. 
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17.  Solicitors  as  Mortgagees  and  Directors: 
Proposed  Sections  29  and  30 
(Present  Section  36) 


A.  Proposed  Section  29 


We  recommend  a  new  section  29. 


29. — (1)  In  this  section,  "mortgage"  includes  any  charge  on  any 
property  for  securing  money  or  money's  worth. 

(2)  A  solicitor  to  whom,  cither  alone  or  jointly  with  any  other 
person,  a  mortgage  is  made,  or  the  firm  of  which  he  is  a  member,  is 
entitled  to  receive  for  services  performed  by  him  or  his  firm  in  nego- 
tiating the  loan,  searching  the  title  to  the  property,  and  preparing  and 
completing  the  mortgage,  the  usual  fees  and  disbursements  that  he  or 
his  firm  would  have  been  entitled  to  received  if  the  mortgage  had  been 
made  to  a  person  not  a  solicitor  and  the  person  had  employed  the 
solicitor  or  his  firm  to  perform  such  services,  and  such  fees  and  dis- 
bursements are  accordingly  recoverable  from  the  mortgagor. 

(3)  A  solicitor  to  or  in  whom,  either  alone  or  jointly  with  any 
other  person,  a  mortgage  is  made  or  is  vested  by  transfer  or  trans- 
mission, or  the  firm  of  which  he  is  a  member,  is  entitled  to  receive 
and  recover  from  the  person  on  whose  behalf  the  same  is  done  or  to 
charge  against  the  security  for  all  services  performed  by  him  or  his 
firm  subsequent  and  in  relation  to  the  mortgage  or  to  the  security 
thereby  created  or  the  property  therein  comprised  such  usual  fees  and 
disbursements  as  he  or  his  firm  would  have  been  entitled  to  receive  if 
the  mortgage  had  been  made  to  and  had  remained  vested  in  a  person 
not  a  solicitor  and  the  person  had  employed  the  solicitor  or  his  firm 
to  perform  such  services,  and  accordingly  the  mortgage  shall  not  be 
redeemed  except  upon  payment  of  such  fees  and  disbursements. 

The  new  section  29  is  based  on  the  present  sections  36(1),  36(2) 
and  36(3).  Section  29  provides  that  if  a  mortgage  is  made  to  a  solicitor 
and  he  also  does  legal  work  for  the  mortgagor  in  arranging  the  mortgage, 
he  is  entitled  to  be  paid  for  his  work  just  as  though  he  were  not  the  mort- 
gagee. Furthermore,  if  a  mortgage  is  made  to  a  solicitor  or  becomes  vested 
in  him,  he  is  entitled  to  recover  all  his  professional  costs  in  the  usual  way, 
to  charge  the  security  with  such  costs  and  to  withhold  redemption  of  the 
security  until  his  costs  have  been  paid  in  full. 

The  provisions  of  section  36  were  first  enacted  in  Ontario  in  1912. 80 
Those  subsections  dealing  with  the  solicitor  as  mortgagee  are  derived  from 
an  English  statute  of  1895,  the  Mortgagees  Legal  Costs  Act,  7595.81  This 
statute  permitted  a  solicitor  who  was  also  a  mortgagee  to  recover  legal 
costs  in  the  usual  manner,  so  that  there  could  be  no  argument  that  he  was 
not  so  entitled  as  a  result  of  a  conflict  of  interest  or  otherwise.  The 


"The  Solicitors  Act.  S.O.  1912,  c.  28.  ss.  67-70. 
n58  &  59  Vict.,  c.  25. 
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solicitor-client  relationship  is  a  fiduciary  one,  and  accordingly  it  may  be 
said  that  the  solicitor  violates  that  relationship  if  he  takes  the  mortgage 
from  the  client  and  thereby  derives  some  benefit. 

The  Act  made  an  exception  to  the  general  rule  and  was  introduced  to 
amend  the  law  as  set  out  in  Eyre  v.  Wynn-Mackenzie*'-  where  it  was  held 
that  the  solicitor  who  was  also  a  mortgagee  could  not  charge  the  mort- 
gagor-client with  any  profit  costs  for  work  done  in  respect  of  the  mort- 
gaged property  in  the  absence  of  an  express  agreement.  The  English  statute 
of  1895  was  incorporated  in  the  Solicitors  Act  of  England  in  1932.83 


B.  Proposed  Section  30 

We  recommend  a  new  section  30. 

30.  A  solicitor  who  is  a  director  of  a  corporation,  or  the  firm  of 
which  he  is  a  member,  is  entitled  to  receive  for  all  services  performed 
by  him  or  his  firm  for  the  corporation  in  relation  to  or  in  connection 
with  any  matter  in  which  it  acts  as  trustee,  guardian,  personal  repre- 
sentative or  agent,  the  usual  fees  and  disbursements  that  he  or  his  firm 
would  have  been  entitled  to  receive  if  he  had  not  been  a  director  of 
the  corporation  and  it  had  employed  the  solicitor  or  his  firm  to  per- 
form such  services,  and  such  fees  and  disbursements  are  accordingly 
recoverable  from  the  corporation  and  may  be  charged  by  it  as  a 
disbursement  in  the  matter  of  such  trusteeship,  guardianship,  adminis- 
tration or  agency. 

The  new  section  30  is  based  on  the  present  section  36(4).  The  section 
provides  that  a  solicitor  who  is  also  the  director  of  a  company  and  who 
does  legal  work  for  that  company  can  recover  fees  as  if  he  were  not  a 
director,  and  the  company  can  charge  those  fees  as  a  disbursement.  Sub- 
section 4,  dealing  with  the  solicitor  as  director  was  first  introduced  in 
Ontario  in  1912  as  a  result  of  the  English  decision  in  Bath  v.  Standard 
Land  Co.  Ltd.6*  In  that  case  the  question  arose  as  to  whether  a  company 
which  had  employed  one  of  its  directors  who  was  a  solicitor  in  his  pro- 
fessional capacity,  and  had  paid  him  for  him  work,  could  recover  that  sum 
from  a  third  party  with  whom  the  company  had  contracted.  The  third  party 
argued  that  he  was  not  liable  for  that  portion  of  the  company's  charges  to 
him  which  included  the  amount  of  the  director's  professional  fee,  because 
the  director  was  in  a  fiduciary  relationship  with  the  company  and  therefore 
could  not  profit  as  a  result  of  that  relationship.  The  Court  of  Appeal 
decided  that  such  charges  were  recoverable  and  therefore  were  properly 
paid  to  the  solicitor.  Section  70  of  The  Solicitors  /4  c/85  was  passed  to  clarify 
the  matter. 


"[1894]  1  Ch.  218. 

"22  &  23  Geo.  V,  c.  37,  s.  58. 

T1911]  1  Ch.  618. 

"S.O.  1912,  c.  28. 
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18.  Salaried  Solicitors  of  Corporations:    Proposed  Section  31 

(Presented  Section  37) 

We  recommend  a  new  section  37. 

37.  Where  the  remuneration  of  a  solicitor  employed  by  a  corpora- 
tion is  wholly  or  partly  paid  by  salary  and  the  costs  in  actions  and 
other  proceedings  are  under  the  terms  of  the  employment  payable 
to  the  solicitor  as  part  of  his  remuneration,  the  corporation  is  entitled 
to  recover  and  collect  such  costs  in  the  same  manner  as  if  the  solicitor 
were  not  receiving  a  salary. 

The  new  section  31  is  based  on  the  present  section  37.  This  is  both 
an  interesting  and  difficult  section.  Section  37  provides  that  when  a  solicitor 
is  employed  by  a  corporation  and  is  salaried,  the  corporation,  if  awarded 
costs  in  an  action,  can  recover  those  costs  in  the  same  manner  as  if  the 
solicitor  were  not  salaried,  if  by  the  terms  of  the  employment  those  costs 
were  payable  to  the  solicitor  as  part  of  his  remuneration  in  addition  to  his 
salary. 

A  third  party  who  is  liable  to  pay  costs  to  an  adversary  is  entitled  to 
argue  that  the  quantum  of  those  costs  cannot  exceed  the  amount  that  the 
adversary  must  pay  to  his  own  solicitor.  Hence,  if  the  successful  party  is  a 
corporation  represented  by  a  salaried  sblic«tor,  the  third  party  can  limit 
his  liability  for  costs  to  the  amount  that  the  solicitor  is  to  receive  from  the 
corporation.  Most  corporations  that  employ  solicitors  on  a  salaried  basis 
have  no  arrangement  with  them  entitling  them  to  all  or  part  of  any  cost 
recoverable,  and  therefore  third  parties  can  escape  liability  for  costs.  To 
avoid  this  result^  a  special  term  would  need  to  be  inserted  in  the  employ- 
ment agreement  between  the  solicitor  and  corporation.  The  costs,  of  course, 
belong  to  the  corporation  and  not  to  the  solicitor  and  that  is  why  the 
indemnity  argument  applies. 

A  special  statutory  provision  governs  the  Crown  in  Ontario.  Section 
82(5)  of  The  Judicature  ActM  provides  that  when  the  Crown  is  a  party  to  a 
proceeding,  costs  awarded  to  the  Crown  are  not  to  be  disallowed  or  reduced 
because  the  solicitor  acting  for  the  Crown  is  a  salaried  officer  performing 
his  services  in  the  discharge  of  his  duties.  Municipal  corporations  are 
placed  in  the  same  position.87  Other  corporations  have  no  such  privileged 
position.  In  cases  involving  the  Crown  or  municipal  corporations,  the  costs 
go  into  the  public  purse,  hence,  there  can  be  no  objection  to  the  principal 
profiting  at  the  expense  of  the  third  party. 

There  is  a  basic  dilemma  in  this  present  provision.  By  applying  it,  third 
parties  who  are  liable  for  costs  may  escape  the  obligation  to  pay  them, 
while-  to  reverse  the  rule  would  often  give  corporations  an  undeserved 
profit.  The  corporation  could  argue  that  it  would  receive  no  windfall 
because  the  money  would  eventually  go  to  pay  its  solicitor,  although  the 
payment  would  not  specifically  relate  to  the  costs  recovered  in  a  particular 

"R.S.O.  1970.  c  228. 

"The  Municipal  Act.  R.S.O.  1970,  c.  284,  s.  237(5). 
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action.  If  the  general  rule  continues  to  apply,  third  parties  would  always 
succeed  because  it  is  irrefutable  that  if  costs  are  a  partial  indemnity  to  a 
winning  side,  then  they  can  never  exceed  the  successful  party's  liability 
to  pay  his  own  solicitor.88 

Section  37  was  first  introduced  in  Ontario  in  190181'  as  an  addition 
to  section  54  of  The  Solicitors  Act.90  Section  54  dealt  with  the  power  of  a 
solicitor  and  client  to  make  an  agreement  in  writing  with  respect  to  non- 
contentious  business.  A  subsection  was  added  to  section  54,  subsection  6, 
which  provided  that  the  salaried  solicitor  was  still  entitled  to  recover  costs 
in  actions  in  the  same  manner  if  he  were  not  salaried,  where  the  costs 
were  payable  to  him  in  addition  to  his  salary. 

In  1907  section  54(6)  was  repealed  and  replaced  by  section  13  of 
The  Statute  Law  Amendment  Act.91  This  section  made  it  clear  that  it  was 
the  corporation  and  not  the  solicitor  who  could  recover  costs,  but  only  if 
it  had  to  pay  such  costs  to  the  solicitor  in  addition  to  his  salary.  In  1912 
this  section  became  section  71  of  The  Solicitors  Act9-  and  it  still  remains  in 
the  statute. 

We  recommend  the  retention  of  the  present  section.  It  is  illusory  to 
argue  that  the  section  may  result  in  a  third  party  escaping  liability  to  pay 
costs.  Costs  are  not  a  penalty;  they  are  an  indemnity.  This  factor  is  over- 
riding. Furthermore,  private  corporations  cannot  be  treated  in  the  same 
manner  as  municipalities  or  the  Crown  in  this  respect,  and  hence  if  there 
is  hardship  is  must  fall  on  the  corporation.  Solicitors  employed  by  corpora- 
tions should  make  their  own  arrangements  with  their  employers  so  as  to 
ensure  that  costs  can  be  recovered  and  paid  over  to  them  in  addition  to 
their  salary.  In  this  way  corporations  can  escape  any  hardship. 

In  the  proposed  section  31  the  term  "or  counsel"  has  been  deleted. 
The  definition  of  "solicitor"  in  section  1  of  the  proposed  statute  is  broad 
enough  to  include  "counsel". 

1 9.  Repeal  of  Sections  12,  13,  14,  15  and  1 6  of  the  Present  Act 

There  are  five  sections  of  the  present  Act  which  have  not  as  yet  been 
discussed,  namely  sections  12,  13,  14,  15  and  16.  Under  this  heading  we 
discuss  these  five  sections,  and  recommend  their  repeal. 


A.  Section  12 


It  is  not  clear  in  section  12  what  is  meant  by  "any  other  court".  So  far 
as  we  can  determine,  there  are  no  other  officers  of  any  other  court  who 
deal  with  solicitor-client  costs  with  the  exception  of  the  Surrogate  Court. 

"Jarvis  v.  G.  W.  Railway  ( 1859),  8  U.C.C.P.  280. 

"The  Statute  Law  Amendment  Act,  S.O.  1901,  c.  12,  s.  15. 

•°R.S.O.  1897,  c.  174. 

"The  Statute  Law  Amendment  Act,  S.O.  1907,  c.  23,  ss.  12  and  13. 

"S.O.  1912,  c.  28. 
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Having  regard  to  the  other  provisions  of  the  proposed  Act  this  section  is 
not  required. 

Section  12  has  its  roots  in  early  Ontario  legislation  and  the  English 
Act  of  1 843.03  Prior  to  the  enactment  of  The  Judicature  Act  in  Ontario  in 
1881,  which  merged  the  common  law  and  equity  courts,  a  provision  such 
as  this  might  have  been  justified  to  deal  with  cases  where  part  of  the  work 
may  have  been  done  in  one  court,  and  part  in  another.  That  justification 
no  longer  exists. 


B.  Section  13 


We  recommend  the  repeal  of  the  present  section  13.  This  section  deals 
with  two  separate  points.  The  first  relates  to  a  practical  direction  as  to  how 
an  application  for  a  reference  should  be  entitled.  This  direction  is  unneces- 
sary as  it  provides  for  the  same  style  of  cause  as  is  required  for  all  motions 
brought  under  statutes.  The  second  point  deals  with  the  finality  of  the 
report  of  the  taxing  officer  and  the  manner  of  effecting  payment.  This  pro- 
vision is  unnecessary.  The  finality  of  a  taxing  officer's  report  is  provided 
for  in  the  Rules  of  Practice,  and  in  section  20  of  The  Solicitors'  Fees  Act. 
The  manner  of  enforcement  is  also  provided  for  in  the  Rules. 


C.  Sections  14  and  15 


We  recommend  the  repeal  of  sections  14  and  15.  Section  14  provides 
that  the  Rules  Committee  has  jurisdiction  to  make  general  rules  for  the 
carrying  out  of  this  Act.  Section  15  sets  out  the  principles  of  remuneration 
in  conveyancing  matters  which  may  be  embodied  in  the  Rules.  The  power 
to  make  such  rules  (although  earlier  vested  in  the  Judges  of  the  Courts 
of  Queen's  Bench,  Common  Pleas  and  Chancery)  appeared  in  an  early 
Ontario  statute  of  1859,  An  Act  respecting  Attorneys  at  Law,"*  but  no 
such  rules  have  ever  been  enacted. 

The  history  of  these  two  sections  explains  why  these  provisions  are 
contained  in  the  present  Act,  and  how  provisions  relating  to  agreements 
between  solicitors  and  clients  found  their  way  into  The  Solicitors  Act. 
These  sections  bridge  the  gap  in  the  statute  between  the  part  dealing  with 
costs  and  the  review  thereof,  and  the  part  dealing  with  agreements. 

As  mentioned  above,  the  history  of  section  14  can  be  traced  back  to 
early  predecessors  of  the  statute.  Section  15,  however,  was  first  introduced 
into  The  Solicitors  Act  in  the  revision  of  1887.°"'  Prior  to  that  time  it  was  a 
part  of  The  Conveyancing  and  Law  of  Property  Act.oc  In  that  Act  this 
section  was  preceded  by  section  21  which  provided  that  the  power  of  the 


"An  Act  for  Consolidating  and  amending  Several  of  the  Laws  relating  to  Attornies 

and  Solicitors,  6  &  7  Vict.,  c.  73. 
•'C.S.U.C.  1859,  c.  35,  s.  25. 

mAn  Act  respecting  Solicitors.  R.S.O.  1887,  c.  147,  s.  50. 
"S.O.  1886,  c.  20.  s.  22. 
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judges  to  make  rules  given  by  The  Judicature  Act  of  1881  applied  to 
general  rules  under  this  statute,  including  the  remuneration  of  solicitors 
in  respect  of  business  connected  with  conveyancing  matters.  Section  21  was 
similar  to  a  section  already  present  in  An  Act  respecting  Attorneys  at  Law"' 
and  accordingly  was  not  transferred  with  section  22  in  1887. 

Section  22  can  be  traced  back  to  the  English  legislation  on  this 
point.ns  The  preamble  of  this  statute  describes  it  as  "an  Act  for  making 
better  provision  respecting  the  Remuneration  of  Solicitors  in  Conveyancing 
and  other  Non-Contentious  Business''.  The  Ontario  statute,  The  Conveyanc- 
ing and  Law  Property  Act  of  1886,  is  described  as  "An  Act  for  improving 
the  practice  of  Conveyancing  and  amending  the  Law  of  Property. ,,!,;' 

It  is  therefore  obvious  that  section  15  had  its  origin  in  legislation 
designed  to  improve  conveyancing  practice,  one  aspect  being  the  remunera- 
tion of  solicitors  in  this  area.  These  sections  were  apparently  removed  to 
The  Solicitors  Act,  because  it  was  considered  more  appropriate  to  deal  with 
the  matter  of  solicitors'  costs  in  that  statute  than  in  regulations  concerning 
conveyancing  practice.  Since  no  rules  have  ever  been  passed,  it  is  apparent 
that  these  provisions  have  no  particular  present  day  application  and  there- 
fore should  be  dropped. 


D.  Section  16 


We  recommend  the  repeal  of  section  16.  This  section  provides  that 
in  the  absence  of  any  general  rule,  the  taxing  officer  in  taxing  a  bill  for 
preparing  an  instrument  shall  not  consider  its  length  but  rather  the  skill, 
labour  and  responsibility  involved. 

The  origin  of  this  section  can  be  traced  through  the  various  Solicitors 
Acts.  In  1897  it  specifically  related  to  those  instruments  covered  by  The 
Short  Forms  of  Conveyances  Act,100  The  Short  Forms  of  Leases  Act,i01 
and  The  Short  Forms  of  Mortgages  Act.102  The  section  came  directly  from 
The  Short  Forms  of  Conveyances  Act.*03  It  is  not  difficult  to  speculate  as 
to  why  this  section  was  introduced.  Before  the  introduction  of  the  "Short 
Forms  Acts"  draftsmen  were  often  compensated  as  scriveners  and  were 
paid  by  the  word  or  folio  for  their  work.  With  the  introduction  of  these 
statutes,  many  livelihoods  were  threatened.  Today,  solicitors  are  not  com- 
pensated on  that  basis,  and  the  review  officer  has  a  discretion  to  take  into 
account  all  the  circumstances  and  relevant  factors  in  fixing  the  quantum 
of  a  bill. 


"CS.U.C.  1859,  c.  35,  s.  25. 

"The  Solicitors'  Remuneration  Act,  1881,  AA  &  45  Vict.,  c.  44,  s.  4. 

"S.O.  1886,  c.  20. 

i00R.S.O.  1897,  c.  124. 

mRS.O.  1897,  c.  125. 

""R-S.O.  1897,  c.  126. 

loaC.S.U.C.  1859,  c.  91,  s.  5. 
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20.  Agreements  Between  Solicitors  and  Clients  as  to  Fees: 
Introduction 

The  basic  problems  that  exist  with  sections  17  to  33  of  the  present 
Act;  dealing  with  agreements  between  solicitors  and  clients  as  to  fees,  have 
already  been  discussed.  As  stated  earlier,  we  are  basically  in  favour  of 
retaining  the  concept  of  such  agreements,  but  we  think  a  number  of  amend- 
ments are  indicated.  The  current  provisions  fail  to  distinguish  properly 
between  agreements  relating  to  contentious  and  non-contentious  business. 
As  described  earlier,  these  two  different  kinds  of  agreements  are  derived 
from  different  sources  in  legislative  history,  but  when  they  were  brought 
together  in  their  present  form  in  1909,104  the  existing  statutory  provisions 
were  retained,  apparently  without  consideration  as  to  whether  they  were 
appropriate  for  both  types  of  agreements. 

The  most  serious  shortcoming  of  the  present  Act  is  that  it  appears 
to  exclude  the  opportunity  for  judicial  review  of  agreements  dealing  with 
non-contentions  or  conveyancing  business,  although  this  was  provided  for 
prior  to  1909.  Most  of  the  difficulty  is  caused  by  section  33  insofar  as  the 
section  excludes  reviews  (unless  otherwise  provided  for  in  the  Act)  where 
agreements  exist.  There  is  only  provision  for  review  of  agreements  involv- 
ing business  of  a  contentious  nature. 

The  modern  position  was  reviewed  by  Mr.  Justice  Wright  in  the 
recent  case  of  Re  Solicitor.*07'  In  this  he  stated  that  agreements  relating  to 
court  business  must  be  reviewed  before  any  money  can  be  received  by  the 
solicitor  under  them,  and  once  reviewed,  a  bill  for  an  amount  due  under 
the  agreement  cannot  be  taxed.  Furthermore,  agreements  not  in  writing  or 
agreements  relating  to  court  business  not  approved  have  no  force,  and  the 
solicitor's  bill  rendered  under  such  an  agreement  is  open  to  taxation  in  the 
usual  way.  Wright,  J.  concluded,  however,  that  agreements  in  writing  deal- 
ing with  non-contentious  business  are  not  open  to  review  by  taxation,  but  if 
the  client  has  paid  he  can  apply  to  the  Supreme  Court  under  section  27 
to  have  the  agreement  re-opened.  If  the  client  has  not  paid,  the  solicitor 
can  apply  to  the  Supreme  Court  under  section  25  to  have  the  agreement 
examined  and  enforced  "without  action".  One  would  think  that  an  "exami- 
nation" under  section  25  is  the  same  as  a  "taxation",  but  reviews  are 
specifically  barred  by  section  33.  If  section  33  does  not  bar  such  review 
because  it  is  "otherwise  provided"  for  in  the  Act,  then  all  agreements  are 
open  to  review  and  this  should  be  clearly  stated  if  that  is  the  legislative 
intent. 

The  problem  is  exacerbated  by  the  use  of  words  such  as  "any  such 
agreement"  in  sections  25  and  33.  To  what  agreements  do  these  words 
refer?  Prior  to  1909,  the  reference  was  clearly  to  agreements  involving 
contentious  business  only,  but  it  is  not  clear  whether  this  is  still  the  case. 


xaiThe  Law  Reform  Act,  SO.  1909,  c.  28. 
""[1972]  1  O.R.  694. 
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Our  recommendation  is  to  preserve  the  provisions  relating  to  agree- 
ments, bu,t  to  make  it  clear  that  certain  sections  apply  to  both  contentious 
and  non-contentious  business  arrangements.  This  can  be  accomplished  by 
dividing  Part  II  of  The  Solicitors'  Fees  Act  into  three  areas:  the  first  relat- 
ing to  agreements  in  contentious  matters;  the  second,  to  agreements  in  non- 
contentious  matters  or  conveyancing  matters;  and  the  third  relating  to  both 
kinds  of  agreements. 

At  the  present  time,  hundreds  of  agreements,  oral,  confirmed  by  letter, 
or  signed  by  the  client  are  entered  into  each  week  relating  to  fees  in  con- 
tentious matters,  and  no  approval  is  sought  from  the  taxing  officer.  The 
client  is  not  aware  that  the  solicitor  has  violated  the  provisions  of  The 
Solicitors  Act,  and  often  pays  the  agreed  fee.  In  our  view  it  is  impractical 
to  continue  to  require  that  such  agreements  be  approved  prior  to  payment. 
It  is  only  important  that  the  client's  right  to  have  the  agreement  reviewed 
be  preserved  notwithstanding  that  on  its  terms  the  agreement  may  appear 
to  determine  finally  the  quantum  of  fees  as  between  a  solicitor  and  his 
client. 

It  may  be  argued  that  non-contentious  business  agreements  should  be 
treated  differently,  and  that  review  should  be  excluded  entirely,  on  the 
ground  that  if  they  are  in  writing  and  signed  by  the  party  to  be  charged, 
there  is  more  likelihood  that  the  client  will  be  in  a  position  to  enter  into 
a  fair  arrangement  with  his  solicitor.  We  do  not  agree,  however,  that  review 
in  these  cases  should  be  excluded.  Even  in  non-contentious  matters,  solici- 
tors are  in  a  unique  position  to  influence  the  client,  and  the  client  should 
know  that  he  has  the  right  to  have  his  agreement  reviewed  by  the  court. 
This  should  be  clearly  expressed  in  the  legislation. 

21.  Agreements  Relating  to  Contentious  Business: 
Proposed  Sections  32-34 
(Present  sections  18-22,  30) 


A.  Proposed  Section  32 

We  recommend  a  new  section  32. 

32.  A  solicitor  may  make  an  agreement  in  writing  with  his  client 
respecting  the  amount  and  manner  of  payment  for  the  whole  or  a  part 
of  any  past  or  future  services  in  respect  of  contentious  business  done 
or  to  be  done  by  the  solicitor,  either  by  a  gross  sum  or  by  salary  or 
otherwise,  but  no  such  agreement  shall  provide  for  a  manner  of  pay- 
ment by  commission  or  percentage. 

The  new  section  32  is  based  on  the  present  section  18  but  deals  only 
with  agreements  involving  contentious  business.  In  providing  the  parties 
with  the  right  to  make  agreements,  the  present  section  18  distinguishes 
between  the  kinds  of  agreements  in  a  rather  oblique  manner  by  conferring 
a  general  power  on  solicitors  to  enter  into  agreements  with  their  clients  for 
compensation,  and  by  then  introducing  a  limitation  with  respect  to  agree- 
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ments  involving  contentious  business.  The  better  approach  is  to  set  out  the 
power  clearly  in  each  case  and  then  limit  the  method  of  remuneration 
where  desirable. 

In  view  of  the  nature  of  the  revision  that  we  are  recommending,  it 
is  unnecessary  to  make  the  new  section  subject  to  any  others,  as  is  the  case 
in  the  present  section  18(1). 

We  have  omitted  the  phrase  "and  either  at  the  same  rate  or  at  a 
greater  or  less  rate"  found  in  the  present  section  18(  1 ).  While  the  rationale 
behind  this  expression  is  not  clear  it  would  appear  to  have  been  introduced 
because  in  England,  the  judges  in  the  common  law  courts  had,  from  time 
to  time,  prescribed  tariffs  with  respect  to  certain  kinds  of  work.  An  agree- 
ment for  an  amount  cither  less  than  or  in  excess  of  a  tariff  item  was  per- 
mitted so  long  as  there  had  been  compliance  with  the  other  provisions  of 
the  statute.  The  phrase  has  no  application  today  because  there  are  no  tariffs 
imposed  by  rules  which  limit  the  quantum  of  fees.  Local  County  Law 
Association  tariffs  have  no  binding  effect  on  the  ultimate  fee.  They  are 
nothing  more  than  a  guide  to  solicitors,  and  are  often  ignored. ,0<; 

The  present  section  18(2)  has  been  incorporated  in  the  new 
section  32. 

The  present  section  18(3)  has  been  deleted  because  the  present  sec- 
tions 14  and  15  have  also  been  deleted.  It  is  not  necessary  to  incorporate 
the  description  of  the  business  set  out  in  the  present  section  15  as  it  is 
included  in  the  term  "conveyancing"  which  is  still  retained. 

The  provisions  of  the  present  section  19  have  been  removed.  We 
recommend  that  it  no  longer  be  required  that  agreements  relating  to  court 
business  be  reviewed  and  approved  by  a  taxing  officer  before  the  solicitor 
can  receive  any  money  thereunder.  This  requirement  has  been  largely 
ignored  by  the  profession  and  in  the  few  cases  where  a  solicitor  has  later 
tried  to  rely  on  an  unapproved  agreement,  it  has  been  held  to  be  inapplic- 
able. This  has  never  been  considered  by  the  profession  to  be  a  serious 
deterrent  and  so  solicitors  rarely  take  the  time  and  incur  the  expense  of 
seeking  prior  approval. 

Perhaps  the  greatest  offenders  arc  those  solicitors  who  are  engaged  in 
criminal  law  practice,  where  fees  arc  often  pre-arranged  and  pre-paid.  Many 
choose  to  ignore  it  on  the  grounds  that  it  is  simply  impractical.  Further- 
more, in  criminal  matters  it  is  not  clear  from  the  legislation  to  whom  the 
agreement  is  to  be  referred.  In  addition,  the  section  exempts  solicitors 
doing  civil  work  in  a  small  claims  court,  and  so  criminal  practitioners 
doing  provincial  court  work  feel  justified  in  ignoring  the  requirement  in 
their  "less  important"  cases. 

We  considered  alternatives  to  the  absolute  abolition  of  the  provision. 
We  have  debated  whether  the  requirement  should  be  retained  for  all 
matters  except  those  involving  work  in  the  small  claims  court  or  in  summary 

,MRe  Solicitor,  [1969]  1  O.R.  737;  Re  Solicitor,  [1970]  1  O.R.  407. 
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conviction  offences.  Such  matters  generally  command  a  fee  of  under  $200; 
thus  exempting  these  cases  answers  the  "economically  unfeasible"  argu- 
ment while  at  the  same  time  maintaining  the  supervision  of  the  court.  We 
have  rejected  this  possibility  and  have  concluded  that  the  requirement 
should  be  abolished  entirely,  so  long  as  the  court  still  maintains  judicial 
supervision.  This  has  been  provided  for  in  the  proposed  sections  37,  38 
and  39. 

The  present  sections  20  and  21  are  no  longer  necessary  as  the  review 
officer  will  no  longer  deal  with  these  agreements  prior  to  payment. 


B.  Proposed  Section  33 

We  recommend  a  new  section  33. 

33. — (1)  An  agreement  referred  to  in  section  32  does  not  affect 
the  amount  or  any  right  or  remedy  for  the  recovery  of  any  costs  recov- 
erable from  the  client  by  any  other  person,  nor  does  it  affect  the  right 
or  remedy  for  the  recovery  of  any  costs  payable  to  the  client  by  any 
other  person,  but  the  client  who  has  entered  into  such  an  agreement 
is  not  entitled  to  recover  from  any  other  person  under  any  order  for 
the  payment  of  any  costs  that  are  the  subject  of  the  agreement  more 
than  the  amount  payable  by  the  client  to  his  own  solicitor. 

(2)  Any  person  who  is  entitled  to  recover  from  or  is  liable  to  pay 
costs  as  directed  in  a  judgment  or  order  to  a  client  who  has  made  an 
agreement  with  his  solicitor  under  section  32  may  require  any  such 
costs  payable  or  recoverable  by  him  to  or  from  the  client  to  be 
reviewed  by  a  review  officer,  in  which  case  all  the  provisions  of  Part  I, 
so  far  as  they  are  applicable,  apply  to  such  review. 

The  present  section  22  provides  for  two  things.  First,  an  agreement 
dealing  with  contentious  business  cannot  affect  the  amount  or  any  right  or 
remedy  for  the  recovery  of  costs  against  the  client  by  a  third  party,  nor  the 
right  to  any  costs  payable  to  the  client  by  a  third  party,  but  the  client  can 
never  recover  from  a  third  party  more  costs  than  he  has  to  pay  to  his  own 
solicitor.  Secondly,  it  provides  the  third  party  who  has  to  pay  costs  or  is 
entitled  to  receive  costs  with  the  right  to  have  them  reviewed  in  the  ordinary 
manner. 

As  the  section  now  reads,  these  two  points  are  contained  in  one 
section.  The  new  section  33  separates  them  into  two  separate  subsections. 

In  the  first  subsection,  the  unsatisfactory  term  "such  an  agreement" 
is  replaced  with  the  specific  reference  to  agreements  covering  contentious 
business.  The  rights  or  obligations  of  a  third  party  cannot  be  affected  by 
private  agreements  made  between  his  adversary  and  his  adversary's  solicitor. 
The  usual  award  of  costs  to  a  party,  however,  is  only  meant  to  be  a  partial 
indemnity  for  the  costs  that  he  must  ultimately  pay  to  his  own  solicitor. 
These  costs  are  referred  to  as  party  and  party  costs.  By  their  very  nature, 
they  can  never  exceed  the  actual  amount  payable  to  the  recipient's  solicitor 
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and  any  agreement  between  those  parties  is  obviously  relevant  on  a  party 
and  party  taxation.107  The  Legal  Aid  Act  provides  an  exception  to  this 
general  rule.108 


C.  Proposed  Section  34 

We  recommend  a  new  section  34. 

34.  Nothing  in  this  Act  gives  validity  to  a  purchase  by  a  solicitor  of 
the  interest  or  any  part  of  the  interest  of  his  client  in  any  action  or 
other  contentious  proceeding  to  be  brought  or  maintained,  or  gives 
validity  to  an  agreement  by  which  a  solicitor  employed  to  prosecute  an 
action  or  proceeding  stipulates  for  payment  only  in  the  event  of 
success  in  the  action  or  proceeding,  or  where  the  amount  to  be  paid 
to  him  is  a  percentage  of  the  amount  or  value  of  the  property 
recovered  or  preserved  or  otherwise  determinable  by  such  amount  or 
value  or  dependent  upon  the  result  of  the  action  or  proceeding. 

The  new  section  34  is  based  on  the  present  section  30.  It  deals  with  the 
invalidity  of  any  financial  interest  that  the  solicitor  takes  in  his  client's 
contentious  business.  This  section,  therefore,  prohibits  agreements  which 
offend  the  rules  against  champerty  and  maintenance. 

Maintenance  is  the  giving  of  assistance  to  a  party  to  proceed  with 
litigation  by  someone  who  has  no  interest  in  the  matter.  Champerty 
involves  the  participation  by  the  person  giving  such  assistance  in  the  fruits 
of  the  litigation.100  Maintenance  is  a  tort  which  renders  the  maintainer 
liable  in  damages  when  special  damages  have  been  suffered,110  the  public 
policy  reason  behind  it  being  that  litigation  should  not  be  promoted  and 
supported  by  persons  who  have  no  interest  in  it. 

A  classic  case  in  Ontario  on  the  point  is  Re  Solicitor, m  where  Chan- 
cellor Boyd  determined  that  a  champertous  arrangement  violated  the 
statute  relating  to  champerty  in  the  case  of  solicitors,  while  for  barristers 
it  violated  the  oath  taken  on  their  call  to  the  bar.  It  was  noted  that  when  a 
solicitor  and  client  become  partners  in  litigation,  the  solicitor  may 
endeavour  to  bring  about  the  success  by  improper  means  and  cease  to  be  an 
independent  adviser  to  the  client  as  originally  intended. 

Section  34  is  desirable  in  its  present  place  in  The  Solicitor's  Fees  Act. 
as  it  reinforces  the  prohibition  against  percentage  or  commission  fees,  and 
makes  it  clear  that  the  right  to  enter  into  agreements  provided  for  in  the 


,<rSee   The  Hamburg  American  Packet  Co.  v.  The  King  (1908),  39  SCR.   621; 

Formea  Chemicals  Ltd.  v.  Polymer  Corporation  Ltd..  [1967]  2  O.R.  424. 
'"R.S.O.  1970,  c.  239.  See  Re  Solicitor,  [1971]  3  O.R.  792,  reversing  Re  Solicitor. 

[1969]  2  O.R.  787. 
'"Sec  Re  Trepca  Mines  Ltd..  [1962]  3  W.L.R.  955. 
U0See  Sheppardv.  Frind.  [1941]  S.C.R.  531. 
n,(1907).  14  0.L.R.  464. 
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statute  does  not  permit  a  term  which  is  contrary  to  the  public  policy  rules 
against  champerty  and  maintenance. 


22.  Agreements  Relating  to  Non-Contentious  Business: 
Proposed  Section  35 

We  recommend  a  new  section  35. 

35.  A  solicitor  may  make  an  agreement  in  writing  with  his  client 
respecting  the  amount  and  manner  of  payment  for  the  whole  or  a  part 
of  any  past  or  future  services  in  respect  of  any  non-contentious  busi- 
ness done  or  to  be  done  by  the  solicitor  either  by  gross  sum  or  by 
commission  or  percentage  or  by  salary  or  otherwise. 

The  new  section  35  is  a  corollary  to  section  32.  It  provides  solicitors 
and  clients  with  the  power  to  make  agreements  with  respect  to  non- 
contentious  business  or  conveyancing.  It  sets  out  that  such  agreements  may 
be  by  gross  sum,  commission,  percentage,  salary  or  otherwise.  This  pro- 
vision is  taken  from  the  present  section  18(1),  but  has  been  made  less 
complicated  by  the  deletion  of  the  reference  to  agreements  involving  con- 
tentious business. 

Sections  32  to  34  deal  only  with  agreements  relating  to  contentious 
business  and  have  no  relevance  to  others.  The  present  statute  contains  no 
sections  which  relate  only  to  agreements  relating  to  non-contentious  busi- 
ness. This  is  not  surprising,  having  regard  to  the  fact  that  such  agreements 
were  dealt  with  originally  in  England  in  one  section  of  the  Solicitors 
Remuneration  Act  of  1881.112  That  section  did  provide  that  these  agree- 
ments could  be  sued  on  as  if  they  were  ordinary  contracts;  on  a  taxation 
of  the  costs  covered  by  the  agreement,  if  the  solicitor  relied  on  the  agree- 
ment and  the  client  objected  on  the  grounds  that  it  was  unfair  and  unrea- 
sonable, the  taxing  officer  could  examine  it  and  certify  his  finding  to  the 
court.  The  court  could  then  cancel  the  agreement  or  reduce  the  fee  and 
make  whatever  order  seemed  just. 

No  mention  of  this  review  is  contained  in  the  present  statute,  and  this 
omission  led  Mr.  Justice  Wright  in  Re  Solicitor1™  to  conclude  that  the 
power  of  review  lay  in  sections  25  and  27.  It  should  be  noted,  however, 
that  sections  25  and  27  were  derived  from  the  statute  dealing  with  agree- 
ments covering  contentious  business.114 

We  are  in  favour  of  introducing  a  provision  governing  these  kinds  of 
agreements,  and  providing  for  an  examination  of  the  fairness  and  reason- 
ableness of  the  fee  charged,  but  we  reserve  this  for  the  new  section  38  where 
it  can  be  included  in  a  provision  concerning  the  question  of  the  effect  and 
validity  of  all  agreements.  For  this  reason  the  proposed  section  35  stands 
alone  under  the  heading  "Non-Contentious  Business". 


m44  &  45  Vict.,  c.  44,  s.  8. 

m[1972]  1  O.R.  694  (reversed  [1973]  1  O.R.  652). 

114 


Attorneys  and  Solicitors  Act  (1870),  33  &  34  Vict.,  c.  28,  ss.  5,  8  and  9. 
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23.  Agreements  in  General: 

Proposed  Sections  36  to  44 

(Present  Sections  23,  25,  26,  27,  28,  29,  31,  32,  24  and  33) 

This  part  contains  the  proposed  sections  36  to  44  which  are  applicable 
to  both  kinds  of  agreements  previously  discussed.  These  sections,  for  the 
most  part,  are  based  on  existing  provisions  in  the  statute,  but  in  their 
present  context  it  is  not  clear  whether  they  are  applicable  to  all  kinds  of 
agreements.  The  sections  find  their  origin  in  the  English  Attorneys  and 
Solicitors  Act  of  1870,113  where  they  were  obviously  directed  to  cases 
involving  contentious  business.  As  will  be  seen,  however,  these  sections 
have  wider  application,  and  therefore  have  been  collected  in  this  part  of 
the  statute. 


A.  Proposed  Section  36 

The  new  section  36  is  a  definition  section  for  this  group  of  sections. 

36.  In  sections  37  to  44,  "agreement"  means  an  agreement  referred 
to  in  section  32  or  35,  but  it  does  not  include  an  agreement  that  deter- 
mines the  remuneration  of  a  salaried  solicitor  employed  on  a  full-time 
basis. 

"Agreement",  therefore,  covers  agreements  dealing  with  both  con- 
tentious and  non-contentious  matters.  Such  a  broad  definition,  however, 
would  include  on  its  face  agreements  made  between  clients  and  solicitors 
when  the  solicitor  is  employed  on  a  full-time  salaried  basis.  Such  agree- 
ments are  common  for  municipal  corporations  and  large  commercial 
corporations.  If  these  provisions  were  to  apply  to  such  agreements,  the 
proposed  section  38  would  preclude  the  usual  actions  that  could  be  brought 
on  such  employment  agreements  and  force  the  parties  to  bring  the  agree- 
ments before  the  court  under  The  Solicitors  Act  for  review.  In  other  words, 
employment  agreements  could  be  automatically  reviewed  on  the  application 
of  either  party  to  the  court.  As  this  is  not  the  intent  of  the  new  legislation, 
agreements  which  determine  the  remuneration  of  a  salaried  solicitor 
employed  on  a  full-time  basis  by  a  client  are  excluded  from  the  provisions 
of  proposed  sections  37  to  44. 


B.  Proposed  Sections  37  to  44 

The  applications  contemplated  in  the  proposed  sections  38,  39,  41  and 
42  are  different  in  nature  than  those  included  in  that  part  of  the  statute 
dealing  with  the  review  of  bills.  Section  38  (present  section  25)  deals  with 
applications  to  determine  questions  of  the  validity  or  effect  of  agreements 
and  the  fairness  and  reasonableness  of  the  fee.  Section  39  (present  section 
27)  deals  with  the  setting  aside  of  agreements  even  after  payment  has  been 
made.  Sections  41  and  42  (present  sections  31  and  32)  deal  with  applica- 
tions to  enforce  or  set  aside  agreements  in  cases  of  the  death  or  incapacity 
of  a  solicitor  or  where  the  client  discharges  the  solicitor.  These  applications 

"•33  &  34  Vict.,  c.  28. 
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determine  whether  an  agreement  should  stand  or  fall,  and  they  deal  with 
other  matters  of  substance  traditionally  reserved  for  judges. 

We  have  considered  whether  these  matters  should  continue  to  be  dis- 
posed of  by  judges,  or  whether  they  should  be  made  returnable  before  the 
"court"  as  previously  defined  in  section  1(6).11C  We  have  concluded  that 
the  new  definition  of  court  should  apply.  Our  decision  is  based  partly  on 
our  desire  to  relieve  Supreme  Court  Judges  of  business  that  could  be  dealt 
■with  by  some  other  judicial  officer,  and  partly  on  our  view  that  these 
matters  are  more  appropriate  for  a  master  or  local  judge. 

In  addition,  the  present  section  25  now  directs  applications  to  deter- 
mine disputes  to  ".  .  .  the  court  ...  in  which  the  business  .  .  .  was  done 
.  .  .  ."  This  is  unsatisfactory.  For  example,  in  criminal  cases,  a  criminal 
court  clearly  has  no  jurisdiction  with  respect  to  these  agreements.  This  same 
comment  applies  to  the  present  sections  31  and  32. 

(i)   Proposed  Section  37 

We  recommend  a  new  section  37. 

37.  An  agreement  excludes  any  further  claim  of  the  solicitor  beyond 
its  terms  for  services  in  relation  to  the  business  in  respect  of  which  the 
agreement  was  made  except  such  as  are  expressly  excepted  by  its 
terms. 

The  new  section  37  is  basically  the  same  as  the  present  section  23. 
The  phrase  "such  an  agreement"  has  been  deleted,  and  the  section  applies 
to  both  kinds  of  agreements,  contentious  business  agreements,  and  non- 
contentious  business  agreements.  Furthermore,  the  section  has  been 
improved  by  the  deletion  of  the  term  "agreement"  in  two  places. 

The  section  limits  the  solicitor's  claim  to  the  terms  of  the  agreement 
unless  the  parties  have  specifically  provided  to  the  contrary. 

(ii)  Proposed  Section  38 

We  recommend  a  new  section  38. 

38. — (1)  No  action  shall  be  brought  upon  an  agreement  but  every 
question  respecting  its  validity  or  effect  and  every  question  relating  to 
its  fairness  and  reasonableness  may  be  examined  and  determined  and 
it  may  be  enforced  or  set  aside  upon  application  to  the  court  by  any 
person  who  is  a  party  to  the  agreement  or  who  is  or  is  alleged  to  be 
liable  to  pay  or  who  is  or  claims  to  be  entitled  to  be  paid  for  the 
services  in  respect  of  which  the  agreement  was  made. 

(2)  If  the  question  to  be  examined  and  determined  on  an  applica- 
tion under  subsection  1  relates  to  the  quantum  of  the  fee  payable 
under  the  agreement  or  the  court  decides  that  the  agreement  is  void,  it 
may  refer  the  question  to  the  review  officer  of  the  county,  district  or 
judicial  district  where  the  solicitor's  office  is  located,  or  if  he  has  no 


'Master  or  local  judge  of  the  Supreme  Court. 
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office  then  to  the  review  officer  of  the  county,  district  or  judicial  dis- 
trict where  the  solicitor  resides,  and  the  review  officer  shall  proceed 
to  review  the  matter  in  the  manner  provided  in  Part  I. 

The  new  section  38(1)  combines  the  present  sections  25  and  26. 
The  origins  of  these  sections  go  back  to  the  English  Attorneys  and  Solici- 
tors Act  of  1870.  They  were  originally  intended  to  deal  with  agreements 
involving  contentious  business.  The  sections  provide  that  no  action  was  to 
be  brought  on  "any  such  agreement"  but  every  question  respecting  their 
validity  and  effect  was  to  be  determined  on  a  summary  application.  Pre- 
sumably, if  the  solicitor  had  followed  the  statute,  these  sections  would  apply 
to  agreements  which  had  already  been  approved  by  a  taxing  officer.  The 
taxing  officer's  approval,  however,  relates  only  to  the  quantum  of  the  fee 
and  the  problems  contemplated  by  these  sections  are  obviously  intended 
to  go  far  beyond  that  question. 

Now  that  the  requirement  of  prior  approval  no  longer  exists,  the  ques- 
tion remains  as  to  whether  the  review  by  the  court  of  agreements  relating 
to  contentious  business  should  be  confined  to  matters  relating  only  to  their 
effect  and  validity.  We  are  satisfied  that  the  court  should  retain  the  power  to 
review  these  agreements  on  all  questions  including  matters  as  to  fairness 
and  reasonableness.  By  deleting  the  requirement  of  prior  approval,  we  do 
not  intend  to  erode  the  jurisdiction  of  the  court,  but  only  to  remove  a 
cumbersome  procedure.  With  the  requirement  of  prior  approval  deleted  it 
is  even  more  important  to  retain  judicial  review  on  a  subsequent  applica- 
tion. The  new  section  38(1),  by  simply  referring  to  "agreement",  makes 
the  provision  applicable  to  both  types  of  agreements  and  therefore  all  ques- 
tions of  validity  and  effect,  and  all  questions  as  to  fairness  and  reasonable- 
ness can  be  determined  on  a  summary  application. 

The  introduction  of  this  additional  right  of  review  in  section  38(1) 
makes  it  clear  that  there  is  a  right  of  judicial  review  for  agreements  cover- 
ing non-contentious  business.  This  would  eliminate  the  necessity  for  the 
rather  strained  reasoning  forced  upon  Mr.  Justice  Wright  in  Re  Solicitor,111 . 
where  he  concluded  that  if  an  agreement  did  not  relate  to  court  business 
and  the  solicitor  was  unpaid  he  could  apply  to  the  court  under  the  present 
section  25  to  have  the  agreement  examined  and  enforced  and  the  court, 
under  the  present  section  26,  could  enforce  an  agreement  that  is  fair  and 
reasonable  or  declare  it  void  and  order  a  review  in  the  usual  way.  As  stated 
above,  however,  section  26  was  initially  designed  to  deal  with  contentious 
business  agreements.  Lord  Esher,  M.R.  in  In  Re  Stuart,  ex  parte  Cathcartu* 
explained  that  under  the  English  counterpart  of  this  section,  the  reference 
to  "fairness"  meant  that  the  terms  of  the  agreement  (including  quantum 
of  fee)  had  to  be  reasonable.  If  "fairness  and  reasonableness"  referred  only 
to  quantum  then  this  would  have  been  a  duplication  of  the  taxing  officer's 
function  in  cases  of  agreements  dealing  with  contentious  business. 

Section  26  in  its  modern  context  would  appear  to  apply  to  both  kinds 
of  agreements.  The  new  section  makes  this  clear. 


m 
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The  new  section  38(2)  provides  for  the  disposition  of  applications 
under  subsection  1.  The  present  section  26,  in  part,  repeats  the  powers 
given  to  the  court  under  section  25.  This  repetition  is  not  necessary  in  the 
new  legislation.  It  should  be  made  clear,  however,  that  if  the  court  decides 
that  an  agreement  is  void  and  a  review  of  the  fee  for  work  done  is  neces- 
sary, or  if  the  question  posed  to  the  court  originally  involved  the  reason- 
ableness of  a  fee,  then  these  questions  can  be  referred  to  a  review  officer  for 
determination  and  the  procedure  on  the  review  is  the  same  as  that  already 
provided  for  in  this  statute.  Again,  the  court  need  not  deal  with  matters  of 
quantum. 

Before  concluding  our  discussion  of  these  sections,  reference  should 
be  made  to  the  case  of  Re  Mendelson,  Beatty  &  Wood  and  IwanlVJ  which 
involved  an  application  under  these  sections  together  with  an  historical 
review. 

(iii)   Proposed  Section  39 

We  recommend  a  new  section  39. 

39.  Where  the  fee  or  any  part  thereof  due  under  an  agreement  has 
been  paid  by  or  on  behalf  of  the  client,  the  person  who  has  made  the 
payment  may  apply  to  the  court,  if  special  circumstances  can  be  shown, 
for  an  order  setting  aside  the  agreement  and  directing  that  the  fee  be 
referred  to  the  review  officer  of  the  county,  district  or  judicial  district 
where  the  solicitor's  office  is  located,  or  if  he  has  no  office  then  to  the 
review  officer  of  the  county,  district  or  judicial  district  where  the 
solicitor  resides,  and  the  review  officer  shall  review  the  matter  in  the 
manner  provided  in  Part  1. 

The  new  section  39  is  based  on  the  present  section  27.  It  has  general 
application  to  both  types  of  agreements.  This  section  permits  the  re-opening 
of  an  agreement  even  after  payment  has  been  made  if  special  circumstances 
can  be  shown.  "Special  circumstances"  has  already  been  defined.  If  the 
agreement  is  re-opened,  the  question  of  quantum  of  fee  will  be  determined 
by  the  appropriate  review  officer  in  the  usual  manner.  The  present  section 
27  only  permitted  re-opening  if  the  application  was  made  within  twelve 
months  of  the  payment.  Now  that  the  limitation  period  has  been  removed 
from  the  new  section  1 1  in  cases  where  there  is  no  agreement,  there  is  no 
reason  why  it  should  be  retained  here.  Accordingly,  the  only  limitation 
that  remains  is  the  requirement  that  special  circumstances  be  shown. 

(iv)  Proposed  Section  40 

We  recommend  a  new  section  40. 

40. — ( 1 )  Where  an  agreement  is  made  by  a  client  in  the  capacity 
of  guardian,  or  of  trustee  under  a  deed  or  will,  or  of  committee  of  a 
person  whose  estate  or  property  will  be  chargeable  with  the  sum  or 
part  of  the  sum  payable  under  the  agreement,  the  agreement  shall, 
before  payment,  be  laid  before  the  review  officer  of  the  county,  district 
or  judicial  district  where  the  solicitor's  office  is  located,  or  if  he  has 
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no  office  then  to  the  review  officer  of  the  county,  district  or  judicial 
district  in  which  the  solicitor  resides,  who  shall  review  the  fee  in  the 
manner  provided  in  Part  I  and  he  may  disallow  any  part  of  it. 

(2)  If  a  client  referred  to  in  subsection  1  pays  the  whole  or  any 
part  of  the  fee  without  the  previous  review  of  the  review  officer  as 
required  by  subsection  1,  he  is  liable  to  account  to  the  person  whose 
estate  or  property  is  charged  with  the  sum  paid  or  any  part  of  it  for 
the  sum  so  paid,  and  the  solicitor  who  accepted  such  payment  may  be 
ordered  by  the  review  officer  to  refund  the  sum  received  by  him. 

The  new  section  40  is  a  combination  of  the  present  sections  28  and  29. 

The  regulation  of  agreements  made  by  a  client  in  a  fiduciary  capacity 
can  be  traced  back  to  the  English  Attorneys  and  Solicitors  Act  of  1870.120 
It  has  traditionally  been  considered  that  the  court  has  a  special  supervisory 
function  in  cases  involving  persons  who  lack  capacity  in  law.  Accordingly, 
if  a  client  makes  an  agreement  with  a  solicitor  in  some  fiduciary  capacity 
and  the  fund  over  which  he  has  control  will  ultimately  be  called  upon  to 
honour  the  commitment,  the  agreement,  before  payment  is  received,  must 
be  examined  and  allowed  by  a  taxing  officer.  The  present  section  28  directs 
the  examination  to  the  taxing  officer  at  Toronto.  We  are  in  favour  of  pro- 
viding that  such  examination  should  be  conducted  by  the  review  officer  of 
the  county,  district  or  judicial  district  where  the  solicitor's  office  is  located, 
or  if  he  has  no  office,  by  the  review  officer  of  the  county,  district  or  judicial 
district  where  the  solicitor  resides.  Again,  this  involves  the  local  officer 
rather  than  insisting  on  a  reference  in  Toronto. 

The  new  subsection  2  embodies  the  present  section  29  and  provides 
a  sanction  for  failure  to  observe  the  requirement  set  out  in  subsection  1. 
If  the  client  pays  the  solicitor  without  first  obtaining  approval,  he  is  liable 
to  account  to  the  fund  and  the  solicitor  may  be  ordered  to  refund  any 
amount  received.  Because  of  this  severe  sanction  against  the  solicitor,  it  is 
likely  that  he  will  seek  approval  for  the  agreement.  This  is  where  the  onus 
should  rest. 

(v)   Proposed  Section  41 

We  recommend  a  new  section  41. 

41.  Where  a  solicitor  who  has  made  an  agreement  and  has  done 
anything  under  it  dies  or  becomes  incapable  of  acting  before  the 
agreement  has  been  completely  performed  by  him,  an  application 
may  be  made  by  any  person  who  is  a  party  thereto  to  the  court,  and 
the  court  may  enforce  or  set  aside  the  agreement  so  far  as  it  may  have 
been  acted  upon  as  if  the  death  or  incapacity  had  not  happened,  or  if 
the  court  deems  the  agreement  to  be  in  all  respects  fair  and  reason- 
able, may  order  the  amount  in  respect  of  the  past  performance  of  it 
to  be  ascertained  by  review  in  the  manner  provided  in  Part  I,  and  the 
review  officer  in  reviewing  the  agreement  shall  have  regard,  so  far  as 
may  be,  to  its  terms,  and  the  payment  of  the  amount  found  to  be  due 


°33  &  34  Vict.,  c.  28,  s.  10. 


38-52 


may  be  ordered  in  the  same  manner  as  if  the  agreement  had  been 
completely  performed  by  the  solicitor. 

The  new  section  41  is  based  on  the  present  section  31  with  minor 
amendments  in  language.  The  term  "such  an  agreement"  has  been  deleted 
again  and  the  definition  of  "court"  in  section  1(b)  replaces  the  reference 
to  the  "court  that  would  have  jurisdiction  to  examine  and  enforce  an 
agreement". 

(vi)  Proposed  Section  42 

We  recommend  a  new  section  42. 

42.  If  after  an  agreement  has  been  made  the  client  changes  his 
solicitor  before  the  conclusion  of  the  business  to  which  the  agreement 
relates,  which  he  is  entitled  to  do  notwithstanding  the  agreement,  the 
solicitor  shall  be  deemed  to  have  become  incapable  of  acting  under  it 
within  the  meaning  of  section  41,  and  upon  an  order  being  made  for 
review  in  the  manner  provided  in  Part  I  of  the  amount  due  to  him  in 
respect  of  his  past  performance  of  the  agreement,  the  court  shall  direct 
the  review  officer  to  have  regard  to  the  circumstances  under  which  the 
change  of  solicitor  took  place,  and  upon  the  review  the  solicitor  shall 
be  deemed  not  to  be  entitled  to  the  full  amount  of  the  remuneration 
agreed  to  in  the  agreement  unless  it  appears  that  there  has  been  no 
default,  negligence,  improper  delay  or  other  conduct  on  his  part 
affording  reasonable  grounds  to  the  client  for  the  change  of  solicitor. 

(vii)  Proposed  Section  43 

We  recommend  a  new  section  43. 

43.  A  provision  in  an  agreement  that  the  solicitor  is  not  liable  for 
negligence  or  that  he  is  to  be  relieved  from  any  responsibility  to  which 
he  would  otherwise  be  subject  as  solicitor  is  void. 

(viii)  Proposed  Section  44 

We  recommend  a  new  section  44. 

44.  Except  as  otherwise  provided  in  this  Part,  a  bill  of  a  solicitor 
for  the  amount  due  under  an  agreement  is  not  subject  to  any  review 
or  to  any  provision  of  law  respecting  signing  and  delivery  of  a  bill  if 
the  agreement  is  in  writing  and  signed  by  the  party  bound  thereby  or 
his  agent. 

The  new  section  44  is  based  on  the  present  section  33.  This  section 
provides  that  if  an  agreement  has  been  entered  into  under  this  statute,  a 
solicitor's  bill  for  an  amount  due  under  the  agreement  is  not  subject  to 
review  or  to  any  provision  of  law  respecting  the  signing  and  delivery  of  a 
bill.  The  intent  of  the  section  is  to  preclude  reviews  of  bills  relating  to 
agreements.  Earlier  sections  clarify  the  remedies  of  both  parties  to  agree- 
ments and  whether  or  not  the  agreement  covers  contentious  or  non-con- 
tentious business,  reviews  are  not  permitted  unless  otherwise  provided.  A 
solicitor,  for  example,  cannot  render  a  bill  and  then  obtain  a  praecipe 
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order  for  review.  He  would  have  to  render  his  bill  and  then  move  under 
section  38  to  have  the  agreement  enforced. 

In  both  sections  32  and  35  the  agreements  authorized  must  be  in 
writing.  However,  before  they  have  the  force  and  effect  of  excluding  a 
review,  the  additional  requirement  of  having  them  signed  by  the  party  to  be 
charged  or  his  agent  should  apply  and  this  requirement  is  therefore  intro- 
duced in  this  section. 


24.  Repeal  of  Section  17(b)  of  the  present  Act 

The  term  "services"  which  is  now  contained  in  section  17(6)  is 
unnecessary.  This  term  is  not  a  term  of  art  and  is  commonly  given  its 
dictionary  meaning  in  this  context,  namely,  work  done.  The  present  defi- 
nition is  cumbersome  in  that  the  terms,  fees,  costs  and  charges  may  mean 
the  same  thing. 

25.  Miscellaneous 

A.    FORMS 


As  stated  earlier,  the  forms  for  the  applications  for  praecipe  orders 
and  the  orders  themselves  have  been  available  in  the  offices  of  the  registrar 
and  local  registrars  of  the  Supreme  Court.  These  forms  have  no  statutory 
or  regulatory  basis  and  we  recommend  that  the  Regulations  under  The 
Solicitors'  Fees  Act  provide  a  standard  form.  In  addition,  we  recommend  a 
form  of  the  review  officer's  report.  Section  45  is  recommended  as  the 
enabling  provision  of  the  new  statute. 

B.    TRANSITIONAL  PROVISIONS 


The  new  section  46  provides  transitional  provisions.  This  section  states 
that  the  law  as  it  was  on  August  31,  1974  applies  to  bills  of  solicitors 
delivered  and  agreements  made  on  or  before  that  date.  The  new  Act  will 
apply  to  bills  delivered  or  agreements  made  on  or  after  September  1,  1974. 

C.    REPEALER 


The  new  section  47  repeals  the  existing  statute. 

D.    COMMENCEMENT 


The  new  section  48  declares  the  new  statute  in  force  on  September 
1,  1974. 


E.    SHORT  TITLE 


The  short  title  of  the  new  statute  is  The  Solicitors'  Fees  Act,  1974. 
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BILL 


1974 


The  Solicitors'  Fees  Act,  1974 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows: 


Interpre- 
tation 


1.  In  this  Act, 

(a)  "client"  means  a  person  who,  as  a  principal  or  on 
behalf  of  another  person,  employs  or  is  about  to 
employ  a  solicitor,  and  includes  a  person  who  is  or 
may  be  liable  to  pay  the  bill  of  a  solicitor  for  any 
services; 

(b)  "court",  unless  otherwise  provided,  means  a  master  or 
local  judge  of  the  Supreme  Court; 

(c)  "review  officer"  means  the  Master,  local  registrar  or 
local  deputy  registrar  who  functions  as  a  taxing 
officer; 

(d)  "solicitor"  means  a  member  of  the  Law  Society  of 
Upper  Canada  who  is  authorized  to  practise  law  in 
Ontario  or  who  was  so  authorized  when  the  services 
were  performed  for  which  the  fees  in  question  were 
charged; 

(e)  "special  circumstances"  means  any  circumstances 
which  the  court  finds  to  be  of  an  exceptional  nature 
affecting  the  matter  of  fees  or  the  liability  of  the  party 
chargeable  therewith  to  pay  such  fees.     New. 


doawrt"  2.  This  Act,  other  than  sections  23  and  28,  does  not  apply  to 

hlso  1970      a  Person  wno  1S  receiving  legal  aid  pursuant  to  a  certificate 
c.239*  issued  under  The  Legal  Aid  Act  or  to  his  solicitor.     New. 


PARTI 


Solicitors'  Fees 


the  BILL 


Contents 
of  bill 


3. — ( 1 )  A  solicitor's  bill  for  services  shall  contain  a  reason- 
able statement  or  description  of  the  services  performed,  an 
itemized  or  lump  sum  charge  for  such  services,  and  a  detailed 
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statement  of  any  disbursements  made,  and  in  any  action  upon 
or  review  of  such  bill,  further  details  of  the  services  performed 
and  charges  and  disbursements  made  may  be  ordered. 

(2)  A  solicitor's  bill  shall  be  signed  by  him,  his  executor,  ^".^ed 
administrator  or  assignee  or  by  a  solicitor  employed  by  him  or, 

in  the  case  of  a  partnership,  shall  be  signed  under  the  name  of 
the  partnership  by  one  of  the  partners  or  by  a  solicitor  employed 
by  the  partnership. 

(3)  A  solicitor's  bill  shall  be  delivered  by  giving  it  by  hand  £?J£fiy 
to  the  client  or  by  sending  it  by  ordinary  mail  addressed  to  him 

at  his  place  of  business  or  residence  or  by  leaving  it  for  him  at 
either  of  such  places. 

(4)  Except  as  provided  in  subsection  5,  no  action  shall  be  £° ^'j011 
brought  in  respect  of  services  performed  by  a  solicitor  until  one  month 
month  after  the  bill  therefor  has  been  delivered.     R.S.O.  1970,  delivered 
c.  441,  s.  2,  amended. 

(5)  The  court,  on  proof  to  its  satisfaction  that  there   is  Absconding 

v     '  »  f  clients 

probable  cause  for  believing  that  the  client  is  about  to  depart 
from  Ontario,  may  on  the  application  of  a  solicitor,  authorize 
him  to  commence  an  action  for  his  services  against  the  client 
although  the  one  month  period  mentioned  in  subsection  4  has 
not  expired.     R.S.O.  1 970,  c.  44 1 ,  s.  7,  amended. 


Review 
the  right  to  have  a  bill  reviewed 

4.  Except  where  otherwise  provided  in  this  Act,  all  bills  of  M  b^« 
solicitors  for  services  are  subject  to  review  in  accordance  with  reviewed 
this  Act.     New. 

ORDERS  FOR  A  REVIEW 

5.  Where  the  retainer  of  a  solicitor  is  not  disputed  and  there  Senior 
are  no  special  circumstances,  an  order  may  be  obtained  on  review 
praecipe,  in  the  case  of  a  solicitor  who  has  an  office  located  in 

the  Judicial  District  of  York  from  the  Registrar  of  the  Supreme 
Court,  and  in  all  other  cases  from  the  local  registrar  of  the 
Supreme  Court  in  the  county,  district  or  judicial  district  in 
which  the  solicitor  has  an  office,  or  if  he  has  no  office,  then  in 
the  county,  district  or  judicial  district  where  the  solicitor  resides 

(a)  by  the  client,  for  the  delivery  of  the  solicitor's  bill  and 
referring  it  to  a  review  officer  in  accordance  with  this 
Part; 
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Orders  on 
notice 


Limitation 


No  action 
after  review 


Costs  of 
reference 


(b)  by  the  client,  within  twelve  months  from  the  delivery 
of  the  solicitor's  bill,  whether  it  has  been  paid  in  whole 
or  in  part,  referring  it  to  a  review  officer  in  accord- 
ance with  this  Part; 

(c)  by  the  solicitor,  at  any  time  after  the  expiration  of  one 
month  from  the  delivery  by  him  of  his  bill,  if  no  order 
for  its  review  has  been  previously  made,  referring  it  to 
a  review  officer  in  accordance  with  this  Part; 

and  in  each  case  the  review  officer  shall  review  the  bill  and 
determine  if  the  sum  claimed  is  fair  and  proper.  R.S.O.  1970, 
c.  441,  s.  3,  amended. 

6. — (1)  Where  a  praecipe  order  cannot  be  obtained  under 
section  5,  an  application  may  be  made  by  the  client  or  by  the 
solicitor  to  the  court  for  an  order  referring  the  bill  to  a  review 
officer  in  accordance  with  section  8  who  shall  review  it  and 
determine  if  the  sum  claimed  is  fair  and  proper.     New. 

(2)  No  reference  shall  be  ordered  under  subsection  1  upon 
the  application  of  the  client  after  twelve  months  from  the  day 
on  which  the  bill  was  delivered  unless  special  circumstances  arc 
shown.     R.S.O.  1970,  c.  441,  s.  4(1 ),  part,  amended. 

7. — ( 1 )  No  reference  shall  be  ordered  under  section  5  or  6 
after  an  award  or  judgment  has  been  obtained  thereon,  nor  shall 
any  action  be  brought  to  determine  the  quantum  of  a  bill  after  it 
has  been  reviewed.    R.S.O.  1970,  c.  441,  s.  4(1),  part,  amended. 

(2)  Where  a  reference  is  ordered  under  section  5  or  6,  the 
court  may  give  any  special  directions  relative  to  its  costs. 
R.S.O.  1970,  c.  441,  s.  4(2),  amended. 


REVIEW  OFFICER 


Reference 
for  review 
to  be  directed 
to  review 

officer 


8. — (1)  Where  an  order  for  review  of  a  solictor's  bill  has 
been  obtained  by  praecipe  or  otherwise,  subject  to  subsections  2 
and  3  of  this  section,  the  bill  shall  be  reviewed  by  the  review 
officer  of  the  county,  district  or  judicial  district  in  which  the 
solicitor  has  an  office,  or  if  he  has  no  office,  by  the  review  officer 
for  the  county,  district  or  judicial  district  in  which  the  solicitor 
resides,  but  the  court  may,  upon  the  application  of  any  party, 
direct  the  review  to  the  review  officer  at  Toronto,  or  to  a  County 
or  District  Court  judge  to  be  assigned  by  the  Chief  Judge  of  the 
County  and  District  Courts. 

(2)  A  review  directed  to  a  County  or  District  Court  judge 
pursuant  to  subsection  1  shall  not  be  directed  to  the  County  or 
District  Court  judge  who  heard  the  application. 

(3)  Where  the  parties  consent,  the  bill  may  be  reviewed  by 
the  review  officer  at  Toronto.  R.S.O.  1970,  c.  441,  s.  6(9), 
amended. 
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MATTERS  PRELIMINARY  TO  A  REVIEW 

9.  When  an  order  is  made  for  the  delivery  and  review  of  a  biu'oS'oiSw 
solicitor's  bill,  the  solicitor  shall  deliver  the  bill  within  fourteen 

days  after  the  day  on  which  the  order  was  served  upon  him. 
R.S.O.  1970,  c.  441,  s.  6(1),  amended. 

10.  The  order  directing  a  review  of  a  solicitor's  bill  and  the  ^'rcfc0°f 
appointment  for  such  review  shall  be  served  by  the  person  obtain-  "view  and 

rr  J  r  appointment 

ing  the  order  on  all  persons  affected  by  the  review  at  least  seven 
clear  days  before  the  day  appointed  for  the  hearing.     New. 

11.  The  payment  of  a  bill  does  not  preclude  the  court  from  ^'payment 
referring  it  for  review,  if  on  the  application  special  circum- 
stances are  shown.     R.S.O.  1970,  c.  441,  s.  10,  amended. 


THE  REVIEW 

12.  Where  a  person  who  has  been  served  with  notice  under  Bil! mav  ** 

*  review 

section  10  or  the  person  who  obtained  the  order  for  review  fails  ex  pane 
to  attend  at  the  place  and  time  appointed  for  the  review,  the 
review  officer  to  whom  the  reference  is  directed  may  review  the 
bill  ex  parte.     R.S.O.  1970,  c.  441,  s.  5,  amended. 

13.  Upon  a  review  of  a  solicitor's  bill  by  a  review  officer,  the  °nus 
onus  is  on  the  solicitor  to  satisfy  the  review  officer  that  his  claim 

is  fair  and  proper.     New. 

14. — (1)   Upon  a  review,  the  review  officer  may  allow  thec<£|*°f 
costs  of  proceedings  taken  that  were  in  fact  unnecessary  where  proceedings 
he  is  of  the  opinion  that  such  proceedings  were  taken  by  the  allowed 
solicitor  because,  in  his  judgment,  reasonably  exercised,  they 
were  conducive  to  the  interests  of  his  client,  and  the  review 
officer  may  allow  the  costs  of  proceedings  that  were  not  calcu- 
lated to  advance  the  interests  of  the  client  where  the  proceed- 
ings were  taken  by  the  desire  of  the  client  after  being  informed 
by  his  solicitor  that  they  were  unnecessary  and  not  calculated 
to  advance  his  interests. 

(2)  Subsection  1  does  not  apply  to  solicitor  and  client  costs  Idcm 
payable  out  of  a  fund  not  wholly  belonging  to  the  client,  or  by  a 
third  party.     New. 

15. — ( 1 )  On  the  review,  the  solicitor  shall  give  credit  for  and  Adjustments 
an  account  shall  be  taken  of  all  sums  received  by  him  from  or 
on  account  of  the  client,  and  the  solicitor  shall  forthwith  refund 
any  sum  that  is  found  on  the  review  to  have  been  overpaid. 
R.S.O.  1970,  c.  441,  s.  6(2),  amended. 

(2)   Any  sum  found  due  the  solicitor  on  a  review  shall  be  PavTnent  °f 

v     '  J  sum  found 

paid  by  the  client  forthwith  after  confirmation  of  the  report  by  ***■ 
filing  as  in  the  case  of  a  master's  report  as  provided  in  the  Rules 
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Costs  of 
reference 


of  Practice  of  the  Supreme  Court.     R.S.O.  1 970,  c.  44 1 ,  s.  6(5 ) , 
amended. 

(3)  The  costs  of  a  reference  are,  unless  otherwise  ordered,  in 
the  discretion  of  the  review  officer.  R.S.O.  1970,  c.  441,  s. 
6(3),  amended. 


No  action 
when 
reference 
pending 


16.  No  action  shall  be  commenced  in  respect  of  any  matter 
referred  for  review  pending  the  review  without  leave  of  the  court 
in  which  the  proposed  action  is  to  be  brought.  R.S.O.  1970,  c. 
441,  s.  6(4),  amended. 


What  order 
deemed  to 
contain 


17.  An  order  directing  a  solicitor  to  deliver  his  bill  and  an 
order  referring  the  bill  for  review  shall  be  deemed  to  contain  the 
provisions  of  sections  15  and  16  whether  obtained  on  praecipe 
or  otherwise  and  whether  obtained  by  the  solicitor  or  the  client, 
but  it  may  contain  any  variation  therefrom  and  any  other  direc- 
tion that  the  court  may  see  fit  to  make  on  application.  R.S.O. 
1970,  c.  441,  s.  6(7,8).  amended. 


Second 
review 


18.  No  bill  that  has  been  reviewed  shall  be  again  referred 
unless  under  the  special  circumstances  of  the  case  the  court 
thinks  fit  to  order  that  it  be  reviewed  again,  in  which  case  all 
the  provisions  of  this  Act,  so  far  as  they  are  applicable,  apply  to 
such  review.     R.S.O.  1970,  c.  441,  s.  9,  amended. 


THIRD  PARTIES 


Application 
by  person 
ultimately 
paying  the 
solicitor's  bill 


Special 
circumstances 


Delivery  of 
copy  of  bill 


Accounting 
is  between 
client  and 
others 


19. — (1 )  Where  a  person,  not  being  chargeable  as  the  prin- 
cipal party,  is  liable  to  pay  or  has  paid  a  bill  either  to  the 
solicitor  or  to  the  principal  party  chargeable  with  the  bill,  the 
person  so  liable  to  pay  or  paying  may  apply  to  the  court  for  an 
order  referring  it  for  review  as  the  principal  party  chargeable 
therewith  might  himself  have  done,  and  the  same  proceedings 
shall  be  had  under  this  Act  as  if  the  application  had  been  made 
by  the  principal  party. 

(2)  If  an  application  under  subsection  1  is  made  in  circum- 
stances in  which  special  circumstances  must  be  shown,  the  court 
may  take  into  consideration  any  additional  special  circumstances 
applicable  to  the  person  making  it,  although  such  additional 
special  circumstances  might  not  be  applicable  to  the  principal 
party  chargeable  with  the  bill  if  he  was  the  person  making  the 
application. 

(3)  For  the  purposes  of  a  review  under  subsection  1,  the 
court  may  order  the  solicitor  to  deliver  a  copy  of  his  bill  to  the 
person  making  the  application. 

(4)  When  a  person,  other  than  the  client,  applies  for  a  review 
of  a  bill  delivered  or  for  the  delivery  of  a  copy  thereof  for  the 
purpose  of  review  and  it  appears  that  by  reason  of  the  conduct 
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of  the  client  the  applicant  is  precluded  from  obtaining  a  review 
of  the  bill  but  is  nevertheless  entitled  to  an  account  from  the 
client,  it  is  not  necessary  for  the  applicant  to  bring  an  action  for 
an  account,  but  the  court  may,  in  a  summary  manner,  refer  a 
bill  already  delivered  or  order  delivery  of  a  copy  of  the  bill,  and 
refer  it  for  review  as  between  the  applicant  and  the  client,  and 
may  add  such  parties  not  already  notified  as  may  be  necessary. 
R.S.O.  1 970,  c.  44 1 ,  s.  8 ( 1  -4 ) ,  amended. 


APPEALS 

20.  An  appeal  from  the  report  of  the  review  officer  on  a  *£p*£  from 
review  under  this  Act  lies  and  may  be  brought  in  the  same  officers  report 
manner  as  in  the  case  of  a  report  of  a  master  as  provided  in  the 
Rules  of  Practice  of  the  Supreme  Court.     New. 

21. — (1)   An  appeal  lies  from  an  interlocutory  order  of  a  figha,of 
master  or  local  judge  made  under  this  Act  to  a  judge  of  the  interlocutory 

_  to  orders 

Supreme  Court  in  chambers  and  the  practice  on  the  appeal  shall 
be  the  same  as  on  an  appeal  from  an  interlocutory  order  of  the 
Master  of  the  Supreme  Court. 

(2)  An  appeal  from  an  interlocutory  order  of  a  judge  of  the  aFur[hJr 
Supreme  Court  in  chambers  made  under  subsection  1  does  not  interlocutory 
lie  to  the  Divisional  Court  without  leave,  and  the  practice  on  the 
application  for  leave  and  on  the  appeal  shall  be  the  same  as  on 

an  appeal  from  an  interlocutory  order  of  a  judge  of  the  Supreme 
Court  in  chambers. 

(3)  An  appeal  lies  from  a  final  order  of  a  master  or  local  f,j^of 
judge  made  under  this  Act  to  the  Divisional  Court,  and  the  rmai  orders 
practice  on  the  appeal  shall  be  the  same  as  in  cases  of  appeals 

to  an  appellate  court. 

(4)  There  is  no  appeal  from  an  order  of  the  Divisional  £J(pe^1r,hcr 
Court,  whether  interlocutory  or  final,  made  under  subsection  2 

or  3.     New. 


CHARGING  ORDERS 

22. — ( 1 )   Where  a  solicitor  has  been  employed  to  prosecute  ^arCge°on 
or  defend  an  action  or  other  matter,  the  court  may,  upon  a  property 

'  J '       r  recovered 

summary  application,  declare  the  solicitor  to  be  entitled  to  a 
charge  upon  the  property  recovered  or  preserved  through  the 
instrumentality  of  the  solicitor,  for  his  services  in  the  action  or 
matter,  and  all  conveyances  and  acts  done  to  defeat  or  which 
may  operate  to  defeat  such  charge  are,  unless  made  to  a  bona 
fide  purchaser  for  value  without  notice,  void  as  against  such 
charge. 
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Idem 


(2)  The  court  may  make  an  order  for  the  review  under  this 
Act  of  the  solicitor's  bill  for  such  services  and  for  the  payment 
of  the  bill  out  of  the  property,  in  which  case  all  the  provisions 
of  this  Act,  so  far  as  they  are  applicable,  apply  to  the  review. 
New. 


RETAINING  LIENS 


Where  client's 
things  to  be 
delivered  to 
client 


23.  A  solicitor  shall  deliver  to  his  client,  or  to  such  other 
person  as  the  client  directs,  all  documents  and  other  things  in 
the  solicitor's  possession,  custody  or  control  belonging  to  the 
client  forthwith  after  demand  has  been  made  therefor,  and  no 
retaining  lien  hereafter  exists  in  favour  of  the  solicitor  over  any 
such  documents  and  other  things.  R.S.O.  1970,  c.  441,  s. 
6(6),  amended. 


ESTATE  AND  SURROGATE  COURT  WORK 


Estate 
matters 


Idem 


24. — (1)  The  bill  of  a  solicitor  employed  by  the  executors, 
administrators  or  trustees  of  a  deceased  person's  estate  shall 
be  reviewed  by  the  judge  of  a  surrogate  court  on  the  passing  of 
the  accounts  of  the  estate,  or  the  judge  may  refer  such  bills  for 
review  under  this  Act,  in  which  case  all  the  provisions  of  this 
Act,  so  far  as  they  are  applicable,  apply  to  such  review. 

(2)  The  bill  of  a  solicitor  employed  by  a  client,  other  than 
an  executor,  administrator  or  trustee  of  a  deceased  person's 
estate  in  respect  of  estate  business  or  business  transacted  in  a 
surrogate  court  may  be  reviewed  under  this  Act.  R.S.O.  1970, 
c.  441,  s.  1 1,  amended. 


SECURITY  FOR  FEES 


Security 
for  fees 


25.  A  solicitor  may  accept  security  from  his  client  for  the  sum 
to  become  due  to  him  for  services  to  be  performed  by  him  and 
for  interest  on  such  sum.     R.S.O.  1970,  c.  441,  s.  34,  amended. 


INTEREST  ON  UNPAID  BILLS 


When  solicitors 
may  charge 
interest  on 
unpaid  bills 


26.  A  solicitor  may  charge  interest,  and  a  taxing  officer  may 
award  interest,  at  the  rate  of  7.5  per  cent  per  annum  on  the  sum 
due  commencing  thirty  days  after  the  day  on  which  the  bill  was 
delivered  to  the  client  and  when  the  bill  is  payable  by  an  infant 
or  out  of  a  fund,  then  commencing  thirty  days  after  the  day  on 
which  the  bill  was  delivered  to  the  parent,  guardian  or  trustee  or 
other  person  liable  to  pay  it.  R.S.O.  1970,  c.  441,  s.  35, 
amended. 
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INTEREST  ON  OVERPAYMENTS 

27.  Where  it  appears  on  a  review  that  a  solicitor  has  been  ^J"tcor 
overpaid  by  a  client  or  other  person  and  he  is  ordered  to  refund  overpaid 
the  money  so  overpaid,  the  amount  of  the  refund  shall,  unless 
otherwise  ordered  by  the  review  officer,  be  paid  forthwith  with 
interest  thereon  at  the  rate  of  7.5  per  cent  per  annum  com- 
mencing on  the  day  on  which  the  overpayment  was  made  and 
ending  on  the  day  on  which  the  refund  is  made.     New. 


UNAUTHORIZED  PRACTICE 

28.  Except  where  otherwise  provided  by  law,  any  person,  p^3c"ichcorized 
other  than  a  person  who  is  himself  a  party  to  the  action  or  pro- 
ceeding, who  prosecutes  or  defends  in  his  own  name  or  that  of 
any  other  person  any  action  or  other  proceeding  without  being 
a  solicitor  is  incapable  of  recovering  any  fee  or  other  reward  on 
account  thereof  and  is  guilty  of  a  contempt  of  the  court  in  which 
the  action  or  proceeding  was  pending  and  is  punishable  accord- 
ingly.    R.S.O.  1 970,  c.  44 1 ,  s.  1 ,  amended. 


SOLICITORS  AS  MORTGAGEES 

29. — (1)   In  this  section,  "mortgage"  includes  any  charge  on  |"tlf0r£re" 
any  property  for  securing  money  or  money's  worth. 

(2)  A  solicitor  to  whom,  either  alone  or  jointly  with  any  other  SfeSiSefe 
person,  a  mortgage  is  made,  or  the  firm  of  which  he  is  a  member,  solicitor  is 

•  j  ■        r  ■  c  JLL-  t_-,c  •      mortgagee 

is  entitled  to  receive  for  services  performed  by  him  or  his  firm  in 
negotiating  the  loan,  searching  the  title  to  the  property,  and 
preparing  and  completing  the  mortgage,  the  usual  fees  and 
disbursements  that  he  or  his  firm  would  have  been  entitled  to 
receive  if  the  mortgage  had  been  made  to  a  person  not  a  solicitor 
and  the  person  had  employed  the  solicitor  or  his  firm  to  perform 
such  services,  and  such  fees  and  disbursements  are  accordingly 
recoverable  from  the  mortgagor. 

(3)  A  solicitor  to  or  in  whom,  either  alone  or  jointly  with  any  ,dem 
other  person,  a  mortgage  is  made  or  is  vested  by  transfer  or 
transmission,  or  the  firm  of  which  he  is  a  member,  is  entitled  to 
receive  and  recover  from  the  person  on  whose  behalf  the  same  is 
done  or  to  charge  against  the  security  for  all  services  performed 

by  him  or  his  firm  subsequent  and  in  relation  to  the  mortgage  or 
to  the  security  thereby  created  or  the  property  therein  comprised 
such  usual  fees  and  disbursements  as  he  or  his  firm  would  have 
been  entitled  to  receive  if  the  mortgage  had  been  made  to  and 
had  remained  vested  in  a  person  not  a  solicitor  and  the  person 
had  employed  the  solicitor  or  his  firm  to  perform  such  services, 
and  accordingly  the  mortgage  shall  not  be  redeemed  except  upon 
payment  of  such  fees  and  disbursements.  R.S.O.  1970,  c.  441, 
s.  36(1-3),  amended. 


38-62 


SOLICITORS  AS  DIRECTORS 


Right  of 
solicitor- 
director  to 
charge 
corporation 
for  services 


30.  A  solicitor  who  is  a  director  of  a  corporation,  or  the  firm 
of  which  he  is  a  member,  is  entitled  to  receive  for  all  services 
performed  by  him  or  his  firm  for  the  corporation  in  relation  to  or 
in  connection  with  any  matter  in  which  it  acts  as  trustee, 
guardian,  personal  representative  or  agent,  the  usual  fees  and 
disbursements  that  he  or  his  firm  would  have  been  entitled  to 
receive  if  he  had  not  been  a  director  of  the  corporation  and  it 
had  employed  the  solicitor  or  his  firm  to  perform  such  services, 
and  such  fees  and  disbursements  are  accordingly  recoverable 
from  the  corporation  and  may  be  charged  by  it  as  a  disbursement 
in  the  matter  of  such  trusteeship,  guardianship,  administration  or 
agency.     R.S.O.  1970,  c.  441,  s.  36(4),  amended. 


SALARIED  SOLICITORS  OF  CORPORATIONS 


Collection 

of  costs  by 

corporation 

where 

solicitor 

salaried 


31.  Where  the  remuneration  of  a  solicitor  employed  by  a 
corporation  is  wholly  or  partly  paid  by  salary  and  the  costs  in 
actions  and  other  proceedings  are  under  the  terms  of  the  em- 
ployment payable  to  the  solicitor  as  part  of  his  remuneration, 
the  corporation  is  entitled  to  recover  and  collect  such  costs  in 
the  same  manner  as  if  the  solicitor  were  not  receiving  a  salary. 
R.S.O.  1970,  c.  441,  s.  37,  amended. 


PART  II 

Agreements  Between  Solicitors  and 
Clients  As  To  Fees 

agreements,  contentious  business 


32.  A  solicitor  may  make  an  agreement  in  writing  with  his 


What  kinds 
of  agreements 

are  authorized  client  respecting  the  amount  and  manner  of  payment  for  the 

in  respect  of  ,     ,  ,  ,  .  c 

whole  or  a  part  of  any  past  or  future  services  in  respect  of  con- 


contentious 

business 


tentious  business  done  or  to  be  done  by  the  solicitor,  either  by 
a  gross  sum  or  by  salary  or  otherwise,  but  no  such  agreement 
shall  provide  for  a  manner  of  payment  by  commission  or  per- 
centage.  R.S.O.  1970.  c.  441,  s.  18(1,  2),  amended. 


Agreement 
not  to  affect 
party  and 
party  costs 


33. — (1)  An  agreement  referred  to  in  section  32  does  not 
affect  the  amount  or  any  right  or  remedy  for  the  recovery  of  any 
costs  recoverable  from  the  client  by  any  other  person,  nor  does 
it  affect  the  right  or  remedy  for  the  recovery  of  any  costs  payable 
to  the  client  by  any  other  person,  but  the  client  who  has  entered 
into  such  an  agreement  is  not  entitled  to  recover  from  any  other 
person  under  any  order  for  the  payment  of  any  costs  that  are  the 
subject  of  the  agreement  more  than  the  amount  payable  by  the 
client  to  his  own  solicitors. 
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(2)   Any  person  who  is  entitled  to  recover  from  or  is  liable Sf^MW 

to  pay  costs  as  directed  in  a  judgment  or  order  to  a  client  who 
has  made  an  agreement  with  his  solicitor  under  section  32  may 
require  any  such  costs  payable  or  recoverable  by  him  to  or  from 
the  client  to  be  reviewed  by  a  review  officer,  in  which  case  all 
the  provisions  of  Part  I,  so  far  as  they  are  applicable,  apply  to 
such  review.     R.S.O.  1970,  c.  441,  s.  22,  amended. 

34.  Nothing  in  this  Act  gives  validity  to  a  purchase  by  a  Th'am  erf '"and 
solicitor  of  the  interest  or  any  part  of  the  interest  of  his  client  in  maintenance 

i  •  j-  ill  preserved 

any  action  or  other  contentious  proceeding  to  be  brought  or 
maintained,  or  gives  validity  to  an  agreement  by  which  a  solicitor 
employed  to  prosecute  an  action  or  proceeding  stipulates  for 
payment  only  in  the  event  of  success  in  the  action  or  proceeding, 
or  where  the  amount  to  be  paid  to  him  is  a  percentage  of  the 
amount  or  value  of  the  property  recovered  or  preserved  or  other- 
wise determinable  by  such  amount  or  value  or  dependent  upon 
the  result  of  the  action  or  proceeding.  R.S.O.  1970,  c.  441, 
s.  30,  amended. 


AGREEMENTS,  NON-CONTENTIOUS  BUSINESS 

35.  A  solicitor  may  make  an  agreement  in  writing  with  his  What 
client  respecting  the  amount  and  manner  of  payment  for  the  are  authorized 
whole  or  a  part  of  any  past  or  future  services  in  respect  of  any  of  non- 
non-contentious  business  done  or  to  be  done  by  the  solicitor  business0"* 
either  by  gross  sum  or  by  commission  or  percentage  or  by  salary 
or  otherwise.     New. 


GENERAL 

36.  In  sections  37  to  44,  "agreement"  means  an  agreement  JjJJjgJ1*" 
referred  to  in  section  32  or  35,  but  it  does  not  include  an  agree- 
ment that  determines  the  remuneration  of  a  salaried  solicitor 
employed  on  a  full-time  basis.     New. 

37.  An  agreement  excludes  any  further  claim  of  the  solicitor  claims  for 
beyond  its  terms  for  services  in  relation  to  the  business  in  respect  remuneration 
of  which  the  agreement  was  made  except  such  as  are  expressly  excludcd 
excepted  by  its  terms.     R.S.O.  1970,  c.  441,  s.  23,  amended. 

38. — (1 )  No  action  shall  be  brought  upon  an  agreement  but  ^"clol^mcni' 
every  question  respecting  its  validity  or  effect  and  every  question  agreements 
relating  to  its  fairness  and  reasonableness  may  be  examined  and 
determined  and  it  may  be  enforced  or  set  aside  upon  application 
to  the  court  by  any  person  who  is  a  party  to  the  agreement  or 
who  is  or  is  alleged  to  be  liable  to  pay  or  who  is  or  claims  to  be 
entitled  to  be  paid  for  the  services  in  respect  of  which  the 
agreement  was  made. 
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Reference 
to  review 
officer 


(2)  If  the  question  to  be  examined  and  determined  on  an 
application  under  subsection  1  relates  to  the  quantum  of  the  fee 
payable  under  the  agreement  or  the  court  decides  that  the 
agreement  is  void,  it  may  refer  the  question  to  the  review  officer 
of  the  county,  district  or  judicial  district  where  the  solicitor's 
office  is  located,  or  if  he  has  no  office  then  to  the  review  officer 
of  the  county,  district  or  judicial  district  where  the  solicitor 
resides,  and  the  review  officer  shall  proceed  to  review  the  matter 
in  the  manner  provided  in  Part  I.  R.S.O.  1970,  c.  441,  ss.  25, 
26,  amended. 


o'a'reernents  ^'  Where  the  fee  or  any  part  thereof  due  under  an  agreement 
afterpayment  has  been  paid  by  or  on  behalf  of  the  client,  the  person  who  has 
made  the  payment  may  apply  to  the  court,  if  special  circum- 
stances can  be  shown,  for  an  order  setting  aside  the  agreement 
and  directing  that  the  fee  be  referred  to  the  review  officer  of  the 
county,  district  or  judicial  district  where  the  solicitor's  office  is 
located,  or  if  he  has  no  office  then  to  the  review  officer  of  the 
county,  district  or  judicial  district  where  the  solicitor  resides, 
and  the  review  officer  shall  review  the  matter  in  the  manner 
provided  in  Part  I.     R.S.O.  1970,  c.  441,  s.  27,  amended. 


Agreements 
made  by 
clients  in 
fiduciary 
capacities 
must  be 
reviewed 


Effect  of 
failure  to 
have  fee 
reviewed 


40. — ( 1 )  Where  an  agreement  is  made  by  a  client  in  the 
capacity  of  guardian,  or  of  trustee  under  a  deed  or  will,  or  of 
committee  of  a  person  whose  estate  or  property  will  be  charge- 
able with  the  sum  or  part  of  the  sum  payable  under  the  agree- 
ment, the  agreement  shall,  before  payment,  be  laid  before  the 
review  officer  of  the  county,  district  or  judicial  district  where  the 
solicitor's  office  is  located,  or  if  he  has  no  office  then  to  the  review 
officer  of  the  county,  district,  or  judicial  district  where  the 
solicitor  resides,  who  shall  review  the  fee  in  the  manner  pro- 
vided in  Part  I  and  he  may  disallow  any  part  of  it.  R.S.O. 
1970,  c.  441,  s.  28,  amended. 

(2)  If  a  client  referred  to  in  subsection  1  pays  the  whole  or 
any  part  of  the  fee  without  the  previous  review  of  the  review 
officer  as  required  by  subsection  1,  he  is  liable  to  account  to  the 
person  whose  estate  or  property  is  charged  with  the  sum  paid 
or  any  part  of  it  for  the  sum  so  paid,  and  the  solicitor  who 
accepted  such  payment  may  be  ordered  by  the  review  officer  to 
refund  the  sum  received  by  him.  R.S.O.  1970,  c.  441,  s.  29, 
amended. 


Where 
solicitor 
dies  after 
making  an 
agreement 
with  his  client 


41.  Where  a  solicitor  who  has  made  an  agreement  and  has 
done  anything  under  it  dies  or  becomes  incapable  of  acting 
before  the  agreement  has  been  completely  performed  by  him,  an 
application  may  be  made  by  any  person  who  is  a  party  thereto 
to  the  court,  and  the  court  may  enforce  or  set  aside  the  agree- 
ment so  far  as  it  may  have  been  acted  upon  as  if  the  death  or 
incapacity  has  not  happened,  or  if  the  court  deems  the  agree- 
ment to  be  in  all  respects  fair  and  reasonable,  may  order  the 
amount  in  respect  of  the  past  performance  of  it  to  be  ascertained 
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by  review  in  the  manner  provided  in  Part  I,  and  the  review 
officer  in  reviewing  the  agreement  shall  have  regard,  so  far  as 
may  be,  to  its  terms,  and  the  payment  of  the  amount  found  to  be 
due  may  be  ordered  in  the  same  manner  as  if  the  agreement 
has  been  completely  performed  by  the  solicitor.  R.S.O.  1970, 
c.  44 1 ,  s.  31,  amended. 

42.  If  after  an  agreement  has  been  made  the  client  changes  cl?angeof„ 

e  c       solicnor  after 

his  solicitor  before  the  conclusion  of  the  business  to  which  the  making  an 

i  i-ii-  •   i     j  j  -i  j-  i       agreement 

agreement  relates,  which  he  is  entitled  to  do  notwithstanding  the 
agreement,  the  solicitor  shall  be  deemed  to  have  become  in- 
capable of  acting  under  it  within  the  meaning  of  section  41,  and 
upon  an  order  being  made  for  review  in  the  manner  provided  in 
Part  I  of  the  amount  due  to  him  in  respect  of  his  past  perform- 
ance of  the  agreement,  the  court  shall  direct  the  review  officer 
to  have  regard  to  the  circumstances  under  which  the  change  of 
solicitor  took  place,  and  upon  the  review  the  solicitor  shall  be 
deemed  not  to  be  entitled  to  the  full  amount  of  the  remuneration 
agreed  to  in  the  agreement  unless  it  appears  that  there  hac  been 
no  default,  negligence,  improper  delay  or  other  conduct  on  his 
part  affording  reasonable  grounds  to  the  client  for  the  change  of 
solicitor.     R.S.O.  1970,  c.  441,  s.  32,  amended. 

43.  A  provision  in  an  agreement  that  the  solicitor  is  not  liable  |>cr1°evJ-non 
for  negligence  or  that  he  is  to  be  relieved  from  any  responsibility  solicitor 

.  ?  F  ,  .  ,         ...         .  .  •  ,.    •     r    .  •  ,    from  liability 

to  which  he  would  otherwise  be  subject  as  solicitor  is  void,  is  void 
R.S.O.  1970,  c.  441,  s.  24,  amended. 

44.  Except  as  otherwise  provided  in  this  Part,  a  bill  of  a  f '"^ncdne,r 
solicitor  for  the  amount  due  under  an  agreement  is  not  subject  to  not  subject 

.    .  .  .  .  .to  review. 

any  review  or  to  any  provision  of  law  respecting  signing  and  exceptions 
delivery  of  a  bill  if  the  agreement  is  in  writing  and  signed  by  the 
party  bound  thereby  or  his  agent.     R.S.O.  1970,  c.  441,  s.  33, 
amended. 


PART  III 

Miscellaneous 

forms 

45.  The  Lieutenant  Governor  in  Council  may  make  regula-  JjSSSffaed 
tions   prescribing    forms    for    the    purposes    of    this    Act    and 
providing  for  their  use.     New. 

TRANSITIONAL  PROVISIONS 

46. — (1 )  The  law  as  it  was  on  the  31st  day  of  August,  1974,  Transitional 

x     '  J  °        '  '  provision 

applies  to  bills  of  solicitors  delivered  on  or  before  that  day  and 
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to  agreements  between  solicitors  and  clients  made  on  or  before 
that  day  in  the  same  way  as  if  this  Act  had  not  been  passed. 

Idem  (2)   This  Act  applies  to  bills  of  solicitors  delivered  on  or  after 

the   1st  day  of  September,    1974  and  to  agreements  between 
solicitors  and  clients  made  on  or  after  that  day. 


REPEALER 

f  44?' 1970,         47.  The  Solicitors  Act,  being  chapter  441   of  the  Revised 
repealed  Statutes  of  Ontario,  1970.  is  repealed. 


COMMENCEMENT 

merit™""  ^8.  This  Act  comes  into  force  on  the  1st  day  of  September, 

1974. 


SHORT  TITLE 

short  title  49.  This  Act  may  be  cited  as  The  Solicitors'  Fees  Act,  1974. 
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REGULATION 

under 

The  Solicitors'  Fees  Act,  1974 

1. — ( 1 )  An  application  by  the  client  for  a  praecipe  order  for 
delivery  and  review  of  a  solicitor  and  client  bill  for  services 
where  the  retainer  of  the  solicitor  is  not  in  dispute  and  there 
are  no  special  circumstances  shall  be  in  Form  1. 

(2)  The  praecipe  order  mentioned  in  subsection  1  shall  be 
in  Form  2. 

2. — (1)  An  application  by  the  client  for  a  praecipe  order 
for  review  of  a  solicitor  and  client  bill  for  services  where  the 
retainer  of  the  solicitor  is  not  in  dispute  and  there  are  no  special 
circumstances  shall  be  in  Form  3. 

(2)  The  praecipe  order  mentioned  in  subsection  1  shall  be 
in  Form  4. 

3. — ( 1 )  An  application  by  the  solicitor  for  a  praecipe  order 
for  review  of  a  solicitor  and  client  bill  for  services  where  the 
retainer  of  the  solicitor  is  not  in  dispute  and  there  are  no  special 
circumstances  shall  be  in  Form  5. 

(2)  The  praecipe  order  mentioned  in  subsection  1  shall  be 
in  Form  6. 

4.  The  report  of  the  review  officer  after  a  review  of  a  biil 
under  section  1,  2,  or  3  shall  be  in  Form  7. 

Explanatory  Note 

Regulations  prescribing  forms  are  expressly  authorized  by  section 
45  of  the  Bill. 


> 


I 
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REPORT  ON  MOTOR  VEHICLE  ACCIDENT  COMPENSATION 

(1973) 

After  an  intensive  and  careful  analysis  of  the  present  method  of 
compensating  victims  of  motor  vehicle  accidents,  the  Commission 
concluded  that  the  existing  system,  and  especially  the  tort  regime,  is 
inadequate,  inefficient,  slow  and  expensive. 

The  Commission  recommended  that  an  integrated  scheme  specifically 
concerned  with  compensation  to  motor  vehicle  accident  victims,  not 
dependent  upon  the  fault  principle,  should  replace  the  existing  system. 
After  a  comparative  study  and  analysis  of  similar  legislation  in  various 
jurisdictions,  the  Commission  presented  the  details  of  a  plan  for 
compensation,  without  regard  to  fault,  for  victims  of  motor  vehicle 
accidents. 

The  report  also  contains  a  discussion  and  recommendations  for 
means  of  achieving  more  effective  rehabilitation,  emergency  treatment  and 
accident  prevention,  and  concludes  with  a  recommendation  for  the 
establishment  of  a  Motor  Vehicle  Accident  Compensation  Board  to  assist  in 
the  implementation  and  administration  of  the  plan  and  to  act  as  an  advisory 
body  with  respect  to  changes  that  may  be  required  as  a  result  of  experience 
gained  in  its  operation. 


j 
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REPORT  ON  MOTOR  VEHICLE  ACCIDENT  COMPENSATION  (1973) 


PART  D 
SUMMARY  OF  RECOMMENDATIONS 


1.  An  integrated,  more  appropriate  and  more  efficient  system  should  re- 
place the  tort  action  and  the  diversity  of  other  collateral  schemes  as 
the  source  of  compensation  for  losses  resulting  from  the  activity  of 
motoring. 

2.  The  tort  action  for  damages  arising  out  of  the  use  or  operation  of  a 
motor  vehicle,  including  actions  under  The  Trustee  Act  and  The  Fatal 
Accidents  Act,  should  be  abolished. 

3.  Provisions  should  be  made  for  compensating,  without  regard  to  fault, 
all  pecuniary  losses  due  to  personal  injury,  property  damage  or  death 
caused  by  a  motor  vehicle,  by  means  of  a  compulsory  Motor  Vehicle 
Accident  Insurance  policy  to  be  carried  by  the  owner  of  every  motor 
vehicle.  First  party  insurance  should  be  adopted  as  the  method  of 
underwriting  no-fault  motor  vehicle  accident  compensation. 

4.  No  compensation  should  be  paid  for  non-pecuniary  losses  suffered  as 
a  result  of  a  motor  vehicle  accident. 

5.  The  motor  vehicle  accident  policy  should  be  the  primary  source  of 
compensation,  thereby  ensuring  that  the  costs  of  motor  vehicle  acci- 
dents should  be  borne  by  those  who  engage  in  that  activity.  Where  ex- 
penses are  subject  to  compensation  from  a  collateral  source,  that 
source  should  operate  as  second-loss  or  excess  insurance. 

6.  Where  it  is  more  convenient  for  the  costs  to  be  paid  directly  by  the 
motor  vehicle  accident  insurer,  the  collateral  source  should  not  be 
called  upon  for  payment  Where  it  is  more  convenient  for  the  collateral 
source  to  pay  the  costs  in  the  first  instance,  the  motor  vehicle  accident 
insurer  should  reimburse  the  collateral  source.  Double  recovery  should 
not  be  permitted. 

7.  The  Motor  Vehicle  Accident  Insurance  policy  should  insure  anyone 
injured  through  the  use  or  operation  of  a  motor  vehicle,  except  the 
occupants  of  another  vehicle  (who  would  be  insured  under  the  policy 
issued  to  the  owner  of  that  vehicle).  Thus,  the  policy  should  cover  the 
owner,  the  passengers  in  the  vehicle,  pedestrians  and  other  bystanders. 

8.  The  policy  should  also  insure  the  owner,  the  owner's  spouse,  and  any 
dependants  of  the  owner  against  injury  while  they  are  occupants  of 
another  vehicle,  and  against  injury  by  another  vehicle  while  they  are  not 
occupants  of  any  vehicle.  The  policy  should  operate  as  second-loss 
insurance,  with  the  policy  of  the  owner  of  the  vehicle  of  which  they  are 
occupants,  or  by  which  they  are  insured,  providing  first-loss  coverage. 
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9.  The  policy  should  insure,  up  to  a  certain  limit,  all  persons  who  suffer 
property  damage  through  the  use  or  operation  of  the  vehicle  except 
where  the  property  damage  is  to  another  owner's  vehicle  or  its  contents 
(which  would  be  insured  under  the  policy  of  the  owner  of  that 
vehicle). 

10.  The  policy  should  cover  the  owner  of  the  vehicle  and  occupants  who 
are  Ontario  residents  wherever  the  vehicle  may  go  throughout  Canada 
and  the  continental  United  States.  If  an  injury  occurs  in  a  jurisdiction 
where  liability  is  determined  by  fault,  the  policy  should  also  indemnify 
the  owner  against  any  liability  that  may  be  imposed  under  the  law  of 
that  jurisdiction. 

11.  Non-residents  of  Ontario  who  suffer  losses  as  the  result  of  the  oper- 
ation of  motor  vehicles  within  the  province  should  be  entitled  to  com- 
pensation on  the  same  basis  as  residents.  They  should  be  made  to 
"contribute"  to  the  no-fault  plan  by  means  of  a  requirement  imposed 
on  every  insurer  carrying  on  business  in  Ontario  that  its  insured 
motorists,  from  whatever  jurisdiction,  be  protected  on  a  no-fault  basis 
while  in  Ontario.  Section  25  of  The  Insurance  Act  should  be  amended 
accordingly.  No  negligence  action  on  behalf  of  a  visitor  and  no  negli- 
gence action  against  a  visitor  should  be  entertained  by  an  Ontario 
court 

12.  Non-residents  not  insured  by  companies  doing  business  in  Ontario 
should  be  compensated,  for  personal  injuries  only,  by  the  Motor  Vehi- 
cle Accident  Claims  Fund. 

13.  In  the  case  of  any  physical  injury  suffered  by  an  insured  person,  the 
Motor  Vehicle  Accident  Insurance  policy  should  pay: 

(a)  all  reasonable  expenses  for  necessary  medical,  surgical,  dental,  hos- 
pital, professional  nursing  and  ambulance  services  and  all  reason- 
able costs  of  drugs  and  other  supplies  and  equipment  essential  to 
the  treatment  of  the  injured  person,  and 

(b)  all  services,  including  psychiatric,  psychological  and  other  support 
services,  physical  and  occupational  therapy,  including  job  re- 
training if  necessary  and  all  supplies  and  equipment  necessary  for 
the  optimal  physical,  emotional,  social  and  vocational  rehabilita- 
tion of  the  injured  person. 

14.  Miscellaneous  expenses  attributable  to  the  injuries  should  also  be  com- 
pensated. 

15.  Compensation  should  be  paid  on  a  periodic  basis  as  costs  are  incurred. 

16.  Where  a  person's  ability  to  earn  is  limited,  either  temporarily  or  per- 
manently, as  a  result  of  a  motor  vehicle  accident,  the  policy  should 
pay  what  he  or  she  would  have  earned  but  did  not  because  of  the 
injury.  The  payment  should  be  net  loss  after  calculation  of  tax  except 
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in  cases  where  the  payment  will  be  taxable.  The  limit  should  be  $1,000 
per  month,  but  individuals  wishing  increased  coverage  for  their  own 
income  should  be  permitted  to  obtain  it. 

17.  Persons  such  as  housewives,  retired  persons  or  unemployed  persons 
who  are  not  earning  an  income  should  also  receive  compensation, 
based  on  what  they  could  reasonably  expect  to  earn  if  they  chose  to 
seek  employment 

1 8.  Payments  for  lost  time  should  continue  for  as  long  as  the  person's  earn- 
ing capacity  remains  limited.  To  encourage  rehabilitation,  payments 
for  lost  time  should  not  be  reduced  on  a  dollar  for  dollar  basis  as  the 
accident  victim  recovers  earning  capacity,  but  a  formula  should  be 
used  which  would  permit  a  net  benefit  to  be  derived  from  a  return  to 
gainful  employment. 

19.  Death  benefits  should  be  paid  in  respect  of  every  fatal  injury  occa- 
sioned to  an  injured  person.  Reasonable  funeral  expenses  up  to  $1,000 
should  be  paid.  Where  the  deceased  leaves  dependants,  a  further  lump- 
sum payment  of  $1,000  should  be  made  to  meet  necessary  expenses  of 
the  dependants  for  an  interim  period.  Dependants  should  also  receive 
periodic  payments  in  compensation  for  any  loss  of  support  which  they 
may  have  suffered.  In  calculating  the  amount  of  this  payment,  which 
should  be  on  a  monthly  basis,  the  objective  should  be  to  permit  the 
dependants  to  continue  to  maintain  their  normal  standard  of  living. 
The  limit  of  this  allowance  under  compulsory  coverage  should  be 
$1,000  per  month,  but  additional  coverage  should  be  available  at  an 
optional  basis. 

20.  An  adjustment  in  the  allowance  should  be  made  when  minor  children 
reach  majority,  unless  they  are  continuing  their  education,  and/or  are 
otherwise  dependent  by  reason  of  infirmity. 

21.  In  the  case  of  a  child  deprived  of  a  parent  the  allowance  should  be 
paid  to  the  surviving  parent,  if  there  be  one. 

22.  A  widow  who  remarries  should  receive  one  year's  payments  in  a  lump- 
sum and  the  allowance  should  then  cease,  except  where  there  is  a 
dependant  child,  in  which  case  it  should  be  reduced  by  half. 

23.  Collision  coverage  should  continue  to  be  optional,  with  the  vehicle 
owner  being  a  self-insurer  to  the  extent  of  the  deductible  portion  of  the 
collision  loss.  It  should  be  made  clear  to  vehicle  owners  that  they  can 
look  to  no  one  for  compensation  if  they  choose  not  to  carry  collision 
coverage. 

24.  The  policy  should  pay  compensation,  up  to  a  certain  limit,  in  respect 
of  other  property  damaged  through  the  use  or  operation  of  a  motor 
vehicle,  except  other  motor  vehicles  and  their  contents. 
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25.  No  payments  under  the  policy  should  be  made  in  respect  of: 

(a)  loss  or  damage  deliberately  inflicted  by  the  insured  on  his  or  her 
own  person  or  property, 

(b)  loss  or  damage  suffered  by  an  insured  in  the  course  of  committing 
a  criminal  offence  (other  than  a  driving  offence),  or  in  the  course 
of  escaping  or  avoiding  lawful  arrest. 

26.  Careful  consideration  should  be  given  to  the  question  of  public  under- 
writing, private  underwriting,  or  mixed  public  and  private  underwriting. 

27.  A  Motor  Vehicle  Accident  Compensation  Board  should  be  established 
to: 

(a)  approve  maximum  rates  and  rating  factors, 

(b)  resolve  disputes  concerning  the  obligation  to  pay  benefits,  the 
entitlement  of  any  person  to  benefits,  and  the  amount  of  benefits 
payable, 

(c)  promote  competition  among  private  insurers  if  the  plan  be 
privately  underwritten, 

(d)  review  and  recommend  amendments  to  the  relevant  law, 

(e)  hear  complaints  about  the  operation  of  the  compensation  plan 
and  make  appropriate  recommendations,  including  recommen- 
dations as  to  the  cancellation  of  licences,  to  the  Superintendent  of 
Insurance, 

(f)  develop  rehabilitation  services,  programmes  and  facilities,  per- 
haps on  a  regional  basis  and  possibly  in  co-operation  with  the 
Workmen's  Compensation  Board, 

(g)  assist  in  promoting  the  development  of  emergency  services 
throughout  the  Province, 

(h)  promote  research  in  accident  prevention  and  safety. 

To  the  extent  that  some  of  the  foregoing  functions  are  now  performed 
by  the  Superintendent  of  Insurance,  they  should  be  transferred  to  the  juris- 
diction of  the  Board. 


I 
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REPORT  ON  THE  ADMINISTRATION  OF  ONTARIO  COURTS, 
PART  III  (1973) 

Part  HI  of  the  Commission's  Report  on  Administration  of  Ontario 
Courts  deals  with  matters  ancillary  to  the  court  system  in  Ontario.  The 
subject  matters  reviewed  are  the  Master's  Office,  the  Rules  Committee 
under  The  Judicature  Act,  court  interpreters,  court  reporting,  special 
examiners,  pre-trial  conference  in  civil  cases,  the  impact  of  legal  aid  on  the 
courts,  the  role  of  the  legal  profession,  court  accommodation,  paper  and 
manpower  systems,  law  reporting,  and  the  Small  Claims  Courts. 
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REPORT  ON  THE  ADMINISTRATION  OF  ONTARIO  COURTS,  PART  III 

(1973) 

CHAPTER  13 

SUMMARY  OF  RECOMMENDATIONS 

AND  CONCLUSION 


Chapter  1    The  Master's  Office 

1.  The  definition  of  "Master  of  the  Supreme  Court"  contained  in  The 
Judicature  Act  should  be  changed  so  as  to  conform  with  the  desig- 
nation now  employed  in  the  appointment  of  Masters,  pursuant  to 
which  reference  is  made  to  the  Senior  Master  and  the  Masters 
rather  than  to  the  Master  and  Assistant  Masters.  Appropriate 
changes  should  also  be  made  to  the  Rules  of  Practice,  (p.  2) 

2.  The  present  status  of  the  Masters  at  Toronto  as  civil  servants  is 
inconsistent  with  the  judicial  nature  of  the  office  they  hold  and 
should  be  changed  accordingly,  (p.  5 ) 

3.  The  Judicature  Act  should  be  amended  to  provide  that,  as  a  pre- 
condition to  the  making  of  any  appointment,  the  Attorney  General 
be  required  to  request  and  receive  a  report  concerning  the  pro- 
posed appointee  from  the  Judicial  Council  for  Provincial  Judges. 
The  powers  of  the  Council  with  respect  to  receiving  complaints 
respecting  misbehaviour  or  neglect  of  duty,  taking  action  to  in- 
vestigate complaints  and  recommending  the  holding  of  an  inquiry 
should  be  extended  so  as  to  have  reference  to  the  Masters  as  well 
as  to  the  Provincial  judges,  (p.  4) 

4.  The  Masters  at  Toronto  should  be  given  the  same  security  of  ten- 
ure as  Provincial  judges,  (p.  4) 

5.  The  Judicature  Act  should  be  amended  to  provide  that  a  Master 
shall  hold  office  during  good  behaviour  and  may  be  removed  from 
office  before  attaining  retirement  age  only  for  misbehaviour  or  for 
inability  to  perform  his  duties  properly  and  only  after  an  inquiry 
into  the  circumstances.  The  Master  in  question  should  be  given 
reasonable  notice  of  the  time  and  place  for  the  inquiry  and  should 
be  afforded  an  opportunity  of  being  heard  and  of  cross-examining 
the  witnesses  and  producing  evidence  on  his  own  behalf,  (p.  4) 

6.  Provision  should  be  made  for  the  appointment  by  the  Lieutenant 
Governor  in  Council  of  one  or  more  judges  of  the  Supreme  Court 
to  conduct  the  inquiry,  with  all  the  powers  that  are  conferred  upon 
a  Commissioner  under  The  Public  Inquiries  Act,  and  to  report 
thereon,  (p.  4) 

7.  The  report  of  the  inquiry  and  any  order  of  the  Lieutenant  Gover- 
nor in  Council  removing  a  Master  should  be  laid  before  the  Legis- 
lature if  it  is  in  session,  or  within  15  days  after  the  commencement 
of  the  next  ensuing  session,  (p.  5) 

8.  Consideration  should  be  given  to  excluding  the  Masters  from  the 
category  of  officers  the  duties  of  whom  the  Inspector  of  Legal 
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Offices  is  required  to  ascertain  are  being  "duly  and  efficiently  per- 
formed under  s.  106(1  )(c)  of  The  Judicature  Act  and  whose 
conduct  the  Inspector  of  Legal  Offices  has  the  power  to  inquire 
into  under  s.  106(2)  of  the  same  Act.  (p.  4) 

9.        The  retirement  age  for  the  Masters  at  Toronto  should  be  fixed  in 
The  Judicature  Act  at  70  years,  (p.  5 ) 

10.  The  Masters  at  Toronto  and  their  dependants  should  be  provided 
with  proper  pension  and  disability  benefits.  The  Masters  should 
have  one  month's  annual  vacation  and  there  should  be  no  limita- 
tion on  the  number  of  days  a  Master  may  be  absent  owing  to 
illness,  such  absence  being  properly  documented.  The  Judicature 
Act  should  be  amended  accordingly,  (p.  5) 

11.  The  salaries  of  the  Masters  should  be  fixed  by  the  Lieutenant 
Governor  in  Council,  (p.  5) 

12.  The  provisions  of  The  Judicature  Act  specifically  prohibiting  a 
local  master  from  engaging  in  the  practice  of  law  or  acting  as  a 
notary  public  or  conveyancer  should  be  extended  so  as  to  apply 
in  addition  to  the  Masters  at  Toronto,  (p.  5) 

13.  Consideration  should  be  given  by  the  Rules  Committee  to  amend- 
ing the  Rules  of  Practice  so  that  the  definition  of  the  Master's 
jurisdiction  might  be  expressed  affirmatively  rather  than  negatively. 
At  the  same  time,  consideration  might  also  be  given  to  a  possible 
extension  of  the  Master's  jurisdiction  to  include  the  determination 
of  certain  procedural  matters  which  at  the  present  time  do  not  fall 
within  his  jurisdiction,  (p.  8) 

14.  Consideration  should  be  given  to  the  effecting  of  certain  changes 
in  the  procedures  observed  at  the  Master's  Office  at  Toronto,  with 
a  view  to  increasing  the  efficiency  of  its  operation.  For  example, 
by  requiring  the  papers  in  connection  with  consent  or  unopposed 
applications  to  be  filed  at  least  one  day  prior  to  the  date  of  disposi- 
tion it  might  be  possible  in  some  cases  to  eliminate  the  necessity 
of  attendance  by  counsel  where  such  attendance  is  now  required. 
Consideration  should  also  be  given  to  making  greater  use  of  fixed 
appointment  times  for  the  argument  of  contested  motions,  (p.  9) 

15.  The  Senior  Master  should  exercise  general  administrative  super- 
vision with  respect  to  the  organization  of  the  workload  of  the 
Master's  Office,  including  the  allocation  of  that  workload  among 
the  Masters,  and  with  respect  to  all  other  administrative  matters 
connected  with  the  functioning  of  the  Master's  Office.  However, 
the  Senior  Master  should  not  have  any  power  to  interfere  with  a 
decision  of  one  of  the  Masters,  (p.  9) 

16.  The  position  of  Chief  Clerk  should  be  created  for  the  Master's 
Office  and  a  Chief  Clerk  should  be  appointed  with  responsibility 
for  the  administration  of  the  work  of  the  Master's  Office  on  a 
day-to-day  basis,  (p.  10) 

17.  Where  a  Master  has  not  given  judgment  within  one  month  from 
the  date  of  reserving  judgment  it  should  be  possible  to  bring  an 
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application  for  an  order  permitting  a  rehearing  by  another  Master. 
The  application  should  be  returnable  before  any  judge  of  the 
Supreme  Court  (or  before  a  County  Court  judge  in  the  case  of 
reserved  judgments  by  the  master  whom  we  propose  be  appointed 
for  the  County  Court  in  the  Judicial  District  of  York),  (p.  11) 

18.  Consideration  should  be  given  by  the  Rules  Committee  to  the 
question  of  reserved  decisions  on  references  with  a  view  to  ascer- 
taining whether  they  should  be  treated  in  the  same  manner  as 
reserved  decisions  in  other  cases  before  the  Masters,  (p.  11) 

19.  County  and  District  Court  judges  should  not  continue  to  be 
appointed  as  local  masters  of  the  Supreme  Court.  A  policy  should 
be  adopted  whereby  members  of  the  bar  are  appointed  as  local 
registrars  of  the  Supreme  Court,  and  where  they  are  so  appointed 
consideration  should  be  given  to  the  appointment  of  the  local 
registrars  as  local  masters,  (p.  12) 

20.  A  master  should  be  appointed  for  the  County  Court  of  the  Judicial 
District  of  York,  having  the  same  jurisdiction  to  deal  with  inter- 
locutory applications  and  related  matters  arising  in  the  County 
Court  as  the  Masters  of  the  Supreme  Court  have  in  respect  of 
matters  arising  in  the  Supreme  Court.  The  jurisdiction  of  this 
master  should  not  extend  to  the  trial  of  mechanics'  lien  actions 
pursuant  to  a  reference  under  section  31  of  The  Mechanics'  Lien 
Act.  (p.  13) 

21.  To  the  extent  that  persons  with  legal  qualifications  are  appointed 
as  County  Court  clerks  outside  the  Judicial  District  of  York  such 
persons  could,  where  future  circumstances  so  warrant,  be  given  a 
similar  jurisdiction  to  deal  with  County  Court  interlocutory  appli- 
cations and  related  matters  arising  in  their  county  or  district,  (p.  1 3 ) 

22.  The  present  system  of  taxation  of  costs  should  be  reorganized  in 
a  manner  which  permits  the  exercise  of  a  greater  degree  of  discre- 
tion on  the  part  of  the  local  taxing  officers,  who  should  be  mem- 
bers of  the  bar,  and  there  should  be  less  involvement  on  the  part 
of  the  Taxing  Officer  at  Toronto  in  taxation  matters  arising  outside 
the  Judicial  District  of  York.  The  taxation  of  party  and  party  costs 
should  be  governed  in  the  following  manner  and  the  relevant  statu- 
tory provisions  and  Rules  should  be  changed  accordingly: 

(i)  In  the  Judicial  District  of  York  all  Supreme  Court  costs 
should  be  taxed  by  the  Taxing  Officer  at  Toronto. 

(ii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is 
a  member  of  the  bar,  he  should  have  the  power,  as  local 
taxing  officer,  to  tax  all  Supreme  Court  party  and  party  costs 
in  the  regional  trial  area,  subject  to  such  rights  of  appeal  as 
now  exist  from  taxations  conducted  by  the  Taxing  Officer  at 
Toronto.  The  local  taxing  officer  should  also  have  the  dis- 
cretionary power  to  allow  higher  fees  than  those  set  out  in 
the  Tariff,  a  power  vested  almost  exclusively  at  the  present 
time  in  the  Taxing  Officer  at  Toronto.  The  revisory  jurisdic- 
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tion  of  the  Taxing  Officer  at  Toronto  in  respect  of  the  local 
taxation  of  certain  costs  should  be  eliminated. 

(iii)  Where  the  local  registrar  in  a  Supreme  Court  trial  centre  is 
not  a  member  of  the  bar,  he  should  have  the  power  to  tax 
all  Supreme  Court  party  and  party  costs  but  the  power  to 
allow  increased  fees  and  to  revise  certain  bills  of  costs  which 
have  been  taxed  by  the  local  registrar  should  be  vested  in 
the  County  or  District  Court  judges  and  not  in  the  Taxing 
Officer  at  Toronto. 

(iv)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  Supreme  Court  scale  they  should  be  taxed 
by  the  same  person  and  in  exactly  the  same  manner  as  if 
they  had  been  awarded  in  an  action  in  the  Supreme  Court. 

(v)  Where  in  an  action  in  a  County  or  District  Court  costs  are 
awarded  on  the  County  Court  scale  and  the  clerk  of  the 
Court  is  a  member  of  the  bar,  the  clerk  should  have  full 
power  to  tax  the  costs  and  to  allow  increased  fees,  subject  to 
such  rights  of  appeal  as  now  exist  from  taxations  conducted 
by  the  Taxing  Officer  at  Toronto.  Where  the  clerk  of  the 
Court  is  not  a  member  of  the  bar,  the  revisory  jurisdiction 
now  vested  in  the  Taxing  Officer  at  Toronto  in  respect  of 
taxations  by  the  clerk  should  be  vested  instead  in  the  County 
or  District  Court  judges. 

(vi)  Where  the  parties  consent  or  it  is  otherwise  ordered  because 
of  special  circumstances,  any  bill  of  costs  should  be  taxable 
in  the  first  instance  by  the  Taxing  Officer  at  Toronto,  (pp. 
15-16) 

23.  There  should  be  a  definite  programme  of  appointing  legally  quali- 
fied local  registrars,  particularly  in  the  larger  centres  and  confer- 
ring on  them  many  of  the  duties  now  performed  by  the  County 
Court  judges  as  local  masters,  official  referees  and  in  a  persona 
designata  capacity,  (p.  18) 

Chapter  2    The  Rules  Committee  Under  The  Judicature  Act 

24.  A  thorough  reexamination  of  the  principles  and  policies  upon 
which  the  Rules  of  Practice  are  based  and  an  evaluation  of  indi- 
vidual rules  against  that  background  should  be  undertaken,  (p.  32) 

25.  The  review  of  the  Rules  should  comprehend  a  weighing  of  the 
expense  to  litigants  of  the  prescribed  procedures  against  their  con- 
venience, efficiency  and  social  purpose,  (p.  32) 

26.  The  Rules  Committee  should  be  provided  with  a  permanent  secre- 
tariat with  power  to  appoint  staff  as  required  and  with  the  respon- 
sibility for  conducting  an  ongoing  review  of  the  Rules,  (p.  32) 

27.  The  chairman  of  the  secretariat  should  be  a  voting  member  of  the 
Committee,  (p.  32) 
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28.  He  should  have  the  responsibility  for  conducting  research  at  the 
direction  of  the  Committee  and  preparing  documentation  and 
draft  legislation  for  its  consideration,  (p.  32) 

29.  A  task  force  should  be  appointed  on  the  recommendation  of  the 
Rules  Committee  to  undertake  the  initial  review  and  reexamina- 
tion of  the  Rules,  (p.  32) 

30.  For  the  duration  of  the  study  the  members  of  the  task  force  should 
be  ex  officio  voting  members  of  the  Rules  Committee  and  the 
chairman  of  the  Rules  Committee  secretariat  should  be  an  ex 
officio  member  of  the  task  force,  (p.  32) 

31.  Section  114(d)  of  The  Judicature  Act  should  be  amended  to  pro- 
vide that  the  Attorney  General  or  Deputy  Attorney  General  shall 
be  a  member  of  the  Rules  Committee,  (p.  33) 

Chapter  3     Court  Interpreters 

32.  A  centralized  inventory  of  court  interpreters  should  be  established 
on  a  regional  basis.  Each  Regional  Director  of  Court  Administra- 
tion should  maintain  an  open  list  of  persons  in  the  area  who  are 
qualified  and  available  to  act  as  court  interpreters  from  which  inter- 
preters could  be  drawn  when  required.  This  should  not  preclude 
each  court  from  maintaining  its  own  list  of  available  interpreters 
who  meet  required  qualifications.  This  recommendation  is  designed 
to  facilitate  securing  the  services  of  court  interpreters  when  these 
are  required,  by  providing  a  current  inventory  of  available  person- 
nel. The  maintenance  of  such  a  list  should  provide  some  measure 
of  control  over  the  standard  of  interpretation  services,  (p.  53) 

33.  In  criminal  cases  primary  responsibility  for  securing  the  attend- 
ance of  court  interpreters  should  rest  with  the  administrator  in 
each  court  who,  of  course,  may  seek  the  assistance  of  the  Regional 
Director  of  Court  Administration  when  required.  We  recognize 
that  situations  may  arise  in  which  it  would  be  more  expeditious 
if  an  interpreter  were  called  by  the  Crown  attorney,  the  judge,  or 
by  counsel.  In  such  circumstances  they  should  not  be  prohibited 
from  so  doing.  As  a  matter  of  practice,  this  is  a  task  which  should 
be  left,  as  far  as  possible,  to  administrative  personnel  (p.  53) 

34.  In  civil  cases  the  responsibility  for  securing  the  attendance  of  an 
interpreter  should  rest  primarily  with  the  parties,  (p.  53) 

35.  In  some  large  urban  areas,  such  as  Toronto  and  Ottawa,  and  some 
areas  where  a  large  percentage  of  the  population  is  French-speak- 
ing, such  as  Sudbury  and  North  Bay,  the  employment  of  full-time 
interpreters  is  justified.  In  such  areas  where  full-time  interpreters 
are  not  now  employed,  full-time  court  interpreters  should  be 
employed,  (p.  53) 

36.  Training  programmes  should  be  established  for  court  interpreters 
to  ensure  their  bilingual  competence  and  instruct  them  in  court- 
room procedures  and  proper  standards  of  practice,  (pp.  52,  53) 
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37.  In  addition  to  the  training  programmes  for  court  interpreters  an 
Instructional  Guide  should  be  prepared  by  the  Provincial  Director 
of  Court  Administration  and  made  available  to  all  court  inter- 
preters, whether  they  act  in  criminal  or  civil  cases.  The  Instruc- 
tional Guide  should  include  the  following  matters: 

1 .  A  brief  introductory  statement  setting  out  the  need  for  court 
interpreters  in  a  multi-lingual  community  such  as  Ontario. 

2.  A  description  of  the  court  structure  in  Ontario. 

3.  A  brief  statement  of  the  "right"  of  a  party  or  witness  to  the 
assistance  of  an  interpreter,  a  description  of  the  adversary 
process,  and  a  short  explanation  of  the  purpose  of  the  rules 
of  evidence. 

4.  A  discussion  of  courtroom  procedure,  as  well  as  courtroom 
decorum  and  discipline. 

5.  A  full  discussion  of  the  function  and  duties  of  a  court  inter- 
preter. Emphasis  should  be  given  to  the  requirement  for 
interpreters  to  give  a  literal  translation  of  the  evidence  and 
not  to  draw  their  own  inferences  from  what  has  been  said- 
The  Guide  should  make  it  clear  that  the  interpreter  is  to  tell 
the  Court  exactly  what  he  has  said  to  the  witness,  and  that  he 
is  to  translate  each  answer  of  the  witness  separately  and 
exactly  as  it  was  given;  he  is  not  an  advocate,  nor  must  he 
attempt  to  advise  the  witness  on  any  matter. 

6.  A  Code  of  Ethics  for  court  interpreters,  (pp.  53-54) 

38.  Friends  and  relatives  of  a  party  or  witness  should  be  permitted  to 
act  as  interpreters  in  cases  where  no  other  interpreter  is  available 
and  counsel  raises  no  valid  objection,  (pp.  48,  54) 

39.  There  should  be  an  upward  revision  of  the  fee  structure  for  inter- 
preters fixed  by  statutory  authorization,  (p.  54) 

40.  A  form  of  declaration  which  an  interpreter  should  be  required  to 
make  before  he  is  called  upon  to  interpret  should  be  prescribed  by 
statute  with  appropriate  sanctions,  (p.  54) 


Chapter  4    Court  Reporting 

41.  The  provisions  of  The  Judicature  Act,  The  County  Judges  Act, 
The  Provincial  Courts  Act  and  The  Small  Claims  Courts  Act  con- 
cerning the  appointment  of  court  reporters  to  the  respective  courts 
should  be  repealed  and  appropriate  legislation  enacted  providing 
for  a  panel  of  reporters  to  be  appointed  to  the  civil  service  to  serve 
in  all  the  courts,  (p.  68) 

42.  An  extensive  and  continuing  government  sponsored  educational 
and  training  programme  for  court  reporters  should  be  established 
with  guaranteed  placement  in  the  government  service  for  gradu- 
ates, (p.  69) 
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43.  The  Provincial  Director  of  Court  Administration  should  have 
responsibility  for  overseeing  the  programme  and  should  keep  the 
recording  requirements  of  the  courts  under  review,  (p.  70) 

44.  No  one  method  of  recording  should  be  emphasized  to  the  exclu- 
sion of  others,  (p.  69 ) 

45.  Experimentation  with  electronic  recording  and  all  new  methods 
of  reporting  should  be  encouraged,  (p.  70) 

46.  Administrative  staff  in  the  local  court  offices  should  receive  all 
orders  for  transcripts  and  should  be  responsible  for  delivery 
thereof  and  receipt  of  the  prescribed  fees.  (p.  71 ) 

47.  A  suitable  transcript  fee  should  be  fixed  and  payable  but  reporters 
should  not  be  permitted  to  retain  fees.  Any  additional  remunera- 
tion over  and  above  salary  should  be  paid  in  the  form  of  overtime 
when  appropriate,  (p.  71 ) 

48.  Trained  transcribers  under  the  ultimate  direction  of  the  Provincial 
Director  of  Court  Administration  should  be  appointed  to  the  civil 
service  to  assist  reporters,  (p.  71 ) 

49.  Reporters  should  no  longer  be  appointed  to  hold  other  government 
positions  such  as  judge's  secretary,  justice  of  the  peace,  usher, 
court  clerk,  etc.  (p.  71 ) 

50.  All  judges  should  be  provided  with  adequate  secretarial  assistance, 
(p.  71) 

Chapter  5     Special  Examiners 

51.  Section  102(6)  of  The  Judicature  Act  should  be  amended  to  elim- 
inate the  reference  to  the  stenographic  reporter  for  the  County 
Court  (p.  93) 

52.  Section  102(7)  of  The  Judicature  Act  should  be  amended  to  em- 
power the  Lieutenant  Governor  in  Council  to  appoint  deputy 
special  examiners  as  the  circumstances  warrant,  (p.  93) 

53.  Section  6  of  The  Public  Officers'  Fees  Act  should  be  repealed,  (p. 
94) 

54.  Where  special  examiners  are  not  legally  trained,  rulings  on  the 
validity  of  objections  to  questions  should  be  determined  in  the  first 
instance  by  the  Master  or  local  master,  (p.  101 ) 

55.  Where  the  special  examiners  are  not  legally  trained,  their  offices 
should  be  in  close  proximity  to  those  of  the  Master  or  local  master, 
(p.  101) 

56.  The  system  should  be  designed  so  that  those  empowered  to  make 
rulings  will  be  immediately  available  when  objections  are  made 
and  so  as  to  discourage  the  making  of  purely  tactical  objections 
to  questions,  (p.  102) 

57.  All  special  examiners  and  their  staff  should  be  salaried  civil  ser- 
vants, (p. 102) 

58.  They  should  be  under  the  ultimate  supervision  and  control  of  the 
Provincial  Director  of  Court  Administration,  (p.  102) 
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59.  They  should  retain  no  fees.  Additional  compensation  necessitated 
by  overtime  work  should  be  paid  in  the  form  of  reasonable  over- 
time pay.  (p.  102) 

60.  The  Tariff  should  continue  as  the  basis  for  payments  of  fees  by 
litigants.  It  should  be  rationalized  particularly  in  respect  of  the 
costs  of  copies  of  transcripts,  and  the  fee  for  short  notice  cancel- 
lation of  appointments  should  be  increased  to  discourage  abuses, 
(p.  102) 

61.  Adequate  recompense  should  be  made  to  ex  officio  special  exam- 
iners appointed  before  April  1,  1953  for  loss  of  their  right  to  retain 
fees.  (p.  103) 

62.  In  the  appointment  of  "additional  examiners"  to  the  civil  service, 
preference  should  be  given  to  the  present  incumbents,  (p.  103) 

63.  Efforts  should  be  concentrated  on  the  perfection  of  techniques  to 
record  examinations  electronically,  (p.  103) 

Chapter  6    The  Pre-Trial  Conference  in  Civil  Cases 

64.  The  adoption  of  rules  governing  pre-trial  conferences  is  worthy  of 
consideration.  The  initiative  for  conducting  research  to  evaluate 
its  effectiveness  in  Ontario  should  come  from  the  judiciary  and 
the  profession,  (p.  122) 

65.  If  the  pre-trial  conference  is  introduced,  it  should  not  be  conducted 
in  any  case  by  the  judge  who  will  preside  at  the  trial.  No  proce- 
dures should  be  introduced  into  our  system  which  would  have  the 
effect  or  appearance  of  interfering  with  the  proper  role  of  the 
judiciary,  (p.  122) 

Chapter  7    The  Impact  of  Legal  Aid  on  the  Courts 

66.  To  ensure  that  The  Ontario  Legal  Aid  Plan  continues  to  comple- 
ment the  work  of  the  courts  as  it  was  designed  to  do,  more  statis- 
tical information  concerning  the  Plan's  effect  on  the  courts  should 
be  compiled  and  furnished  on  an  ongoing  basis.  Data  compiled 
with  a  view  to  isolating  administrative  anomalies  or  deviations 
from  the  norm  of  privately  supported  litigation  might  include  in- 
formation about  the  following  matters: 

(a)  success  rates  in  various  courts  (by  area),  particularly  in  mat- 
ters where  there  is  a  residual  administrative  discretion  to 
grant,  refuse,  limit  or  terminate  legal  aid; 

(b)  the  average  duration  of  trials  in  selected  courts  of  proceedings 
involving  particular  issues  suspected  of  being  unduly  pro- 
tracted; 

(c)  interlocutory  proceedings  in  legal  aid  litigation  as  compared 
to  privately  supported  proceedings; 

(d)  the  termination  of  legal  aid  and  the  circumstances  thereof; 
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(e)  actual  participation  rates  (by  area)  of  lawyers  listed  on  legal 
aid  panels; 

(f)  all  adverse  judicial  comment  on  any  aspect  of  the  operation 
of  the  Plan; 

(g)  patterns  of  decision  in  matters  involving  optional  forums  or 
alternate  avenues  of  relief;  and 

(h)  court  dispositions  of  costs  in  legally  aided  proceedings,  (pp. 
137-38) 

67.  The  Legal  Aid  Plan's  rigid  non-disclosure  provision  (section  137, 
R.R.O.  1970,  Regulation  557)  should  be  relaxed: 

(a)  to  permit  judicial  and  administrative  "scanning"  of  those 
aspects  of  legal  aid  activity  which  seem  to  require  selective 
statistical  monitoring; 

(b)  to  enable  the  Plan's  administrative  personnel  to  discharge 
onuses  of  explanation  cast  upon  them  by  applicants  advanc- 
ing non-receipt  of  legal  aid  as  a  reason  for  delay  of  the 
courts'  process; 

(c)  to  permit  more  effective  communication  between  officers  of 
the  Plan  and  judges,  police  and  court  officials  who  perceive 
that  there  may  be  an  abuse  of  the  Plan;  and 

(d)  to  enable  the  courts  to  administer  better  the  sanction  of  costs 
in  circumstances  of  perceived  abuse  of  the  Plan.  (pp.  139, 
146,  163) 

68.  In  no  event  should  the  Plan's  non-disclosure  provision  be  so  re- 
laxed as  to  permit  disclosures  by  administrative  personnel  that 
bear  on  the  merits  of  an  applicant's  case.  Section  137  of  the  Regu- 
lation should  be  amended  by  deleting  the  words  "or  the  fact  that 
a  client  is  receiving  legal  aid"  and  adding  a  subsection  permitting 
disclosures  within  defined  limits: 

(a)  concerning  the  "fact"  of  legal  aid  involvement  in  litigious 
proceedings;  (This  might  be  effected  through  an  appropriate 
filing  with  the  court  clerk  or,  in  criminal  matters,  by  notation 
on  counsel  slips.) 

(b)  to  a  court  inquiring  as  to  the  administrative  status  of  applica- 
tions for  legal  aid  alleged  by  litigants  to  be  pending,  provided 
that  such  disclosures  are  limited  strictly  to  statements  con- 
cerning the  grant,  refusal,  or  termination  of  legal  aid  and  the 
timing  thereof,  without  supportive  reasoning  (i.e.,  which 
might  bear  on  the  merits  of  a  case) ;  and 

(c)  of  information  for  any  purpose  with  the  consent  of  the  person 
in  connection  with  whose  case  it  was  furnished  and,  where  he 
did  not  furnish  it  himself,  with  the  (additional)  consent  of 
the  person  or  body  of  persons  who  did.  (p.  139) 

69.  Consideration  should  be  given  to  effecting  a  more  consistent  ad- 
ministrative overview  of  potentially  wasteful,  unnecessary,  or  un- 
duly protracted  civil  litigious  proceedings  through: 
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(a)  the  replacement  of  the  part-time  area  directors  with  fewer 
full-time  legal  officers  having  primary  administrative  respon- 
sibilities on  a  "regional"  basis; 

(b)  controlled  delegation  to  para-legal  personnel  of  the  power  to 
make  initial  grants  of  legal  aid  in  all  matters  which  do  not 
require  initial  or  intensive  scrutiny  by  a  trained  lawyer; 

(c)  adjudicative  support  for  area  directors  in  the  form  of  back-up 
certifying  committees  (paid  modest  honoraria)  to  deal  with 
proceedings  which  may  initially  (or  subsequently)  appear 
to  be  of  questionable  merit  or  of  dubious  value  to  the  appli- 
cant; 

(d)  the  engagement  of  law  clerks  or  articling  students  to  assist  the 
area  directors  and  the  certifying  committees  in  isolating 
"selected"  cases  and  legal  issues  requiring  such  attention; 

(e)  the  establishment  of  a  filing  system  designed  to  encourage 
periodic  reviews  of  all  "doubtful"  matters  which  may  involve 
an  abuse  of  the  courts'  process  or  unreasonable  cost  to  the 
Plan; 

(f )  the  encouragement  of  direct,  initial  contact  between  the  appli- 
cant and  his  lawyer  of  choice  and  the  promotion  of  lawyer- 
assisted  applications;  and 

(g)  more  extensive  communication  with  the  legal  profession  con- 
cerning the  problems  and  policies  of  the  Plan.  (pp.  143-44) 

70.  Consideration  should  be  given,  particularly  in  remote  areas  of  the 
Province,  to  enlarging  the  number  and  category  of  persons  quali- 
fied as  financial  assessment  officers  and  reducing  the  number  of 
mandatory  circumstances  requiring  full,  formal  assessment,  (p. 
147) 

71.  The  maintenance  of  ancillary  programmes  of  public  and  profes- 
sional relations  should  be  regarded  as  matters  of  major  importance 
to  ensure  that  assisted  legal  services  are  available  and  rendered 
to  the  degree,  and  in  the  manner  intended,  by  the  legislation,  (p. 
147) 

72.  Although  the  traditional  solicitor-client  relationship  upon  which 
The  Ontario  Legal  Aid  Plan  is  founded  excludes  the  imposition  of 
"general"  systems  of  limitations  or  conditions  on  the  issuance  of 
legal  aid  certificates,  consideration  should  be  given  to  regjonaliza- 
tion  of  the  Plan  under  full-time  area  directors  as  a  means  of  per- 
mitting the  discretionary  imposition  of  terms  and  conditions  in 
civil  cases  of  marginal  merit,  (p.  168) 

73.  Assisted  persons  who  receive  legal  aid  "as  of  right"  in  serious 
criminal  matters  should  not  be  entitled  to  "continued"  assistance 
under  the  Plan  as  of  right  where  there  is  evident  abuse  of  the 
facilities  of  the  Plan  or  of  the  courts'  process.  Unwarranted 
changes  of  solicitors  might  be  controlled  by  requiring  approval  by 
an  area  director  or  an  area  committee  of  second  or  subsequent 
changes  of  solicitors,  (p.  175) 
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Chapter  8    The  Role  of  the  Legal  Profession 

74.  Law  schools  should  be  encouraged  to  extend  and  upgrade  their 
courses  and  programmes  relating  to  advocacy,  (p.  196) 

75.  With  respect  to  motions,  where  appropriate,  courts  should  make 
costs  orders  against  the  successful  party  if,  in  the  totality  of  an 
action,  a  motion,  even  though  technically  correct,  appears  useless 
from  the  point  of  view  of  affecting  the  disposition  of  the  case  on 
its  merits,  (p.  200) 

76.  In  an  extreme  case,  where  a  motion  is  found  to  be  totally  devoid 
of  legal  merit  and  to  have  been  brought  solely  for  delay,  or  for 
some  other  improper  purpose,  the  court  should  exercise  its  juris- 
diction to  require  the  responsible  solicitor  to  pay  the  costs  person- 
ally, (p.  201) 

77.  Section  82(4)  of  The  Judicature  Act  should  be  amended  to  make 
it  clear  that  the  power  of  judicial  officers  as  to  costs  includes  the 
power  to  award  them  against  solicitors  personally  in  appropriate 
cases,  and  that  the  phrase  "judicial  officers"  includes  a  master, 
(p.  201) 

78.  The  legal  profession  in  Ontario  should  not  be  formally  divided 
into  "barristers"  and  "solicitors"  as  in  the  United  Kingdom,  (p. 
203) 

79.  The  solicitor's  retaining  lien  should  be  abolished,  (p.  207) 

80.  No  rule  should  be  adopted  at  the  present  time  which  would  render 
adjournments  based  on  case  scheduling  conflicts  unavailable  to 
lawyers  or  firms  because  they  were  engaged  in  more  than  a  speci- 
fied number  of  cases,  (p.  212) 

81.  Where  an  adjournment  is  requested,  and  the  court  suspects  on 
reasonable  grounds  that  the  only  reason  for  the  adjournment  is  the 
personal  convenience  of  counsel  and  that  the  parties  themselves 
desire  to  proceed,  it  would  be  appropriate  for  the  court  to  require 
consents  to  the  adjournment  to  be  affirmed  personally  by  the  parties, 
(p.  213) 

82.  The  reasons  given  for  an  adjournment  should  be  recorded  on  the 
record  in  a  civil  case,  or,  in  a  criminal  case,  on  the  information, 
(p.  213) 

83.  In  extreme  cases,  the  court  should  order  an  offending  solicitor 
personally  to  pay  the  costs  of  the  day  to  the  opposing  party  where 
an  unreasonable  request  for  an  adjournment  is  granted,  (p.  213) 

84.  Lawyers  should  be  encouraged  to  so  arrange  their  practice  that 
they  are  not  involved  in  conflicts  arising  out  of  the  assumption  of 
responsibility  in  too  many  cases  before  the  courts;  and  if  they  fail 
in  this  regard  it  should  be  a  matter  for  appropriate  action  by  the 
Law  Society,  (p.  217) 

85.  It  should  be  viewed  as  professional  misconduct  by  an  officer  of 
the  court  for  counsel  to  advise  his  client  to  discharge  him  just  prior 
to  the  commencement  of  a  trial  with  the  object  of  forcing  an 
adjournment,  (p.  221) 
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86.  Defence  counsel  should,  where  the  situation  occurs,  advise  their 
clients  that  while  an  accused  has  the  right  to  terminate  his  coun- 
sel's retainer  prior  to  and  during  the  trial,  the  court  may  neverthe- 
less require  the  case  to  proceed,  (p.  223) 

87.  The  rules  of  professional  conduct  should  be  amended  to  include 
not  only  the  duty  of  a  solicitor  to  be  faithful  to  the  client,  but  also 
to  strive  to  uphold  and  improve  the  administration  of  justice;  the 
barrister's  oath  should  contain  a  provision  to  the  same  effect,  (p. 
225) 

Chapter  9    Court  Accommodation 

88.  In  many  areas  in  Ontario  the  court  house  facilities  are  not  ade- 
quate to  provide  even  minimum  accommodation  for  the  needs  of 
the  courts.  This  is  particularly  true  of  the  Provincial  Courts  (Crim- 
inal Division)  and  (Family  Division)  and  the  Small  Claims  Courts. 
It  is  essential  that  all  court  facilities  should  not  only  be  adequate 
for  an  orderly  and  dignified  administration  of  justice  but  they 
should  be  such  as  to  reflect  respect  for  the  rule  of  law  in  the 
community,  (p.  275) 

89.  A  professional  in  court  architecture  should  be  appointed  to  advise 
the  Provincial  Director  of  Court  Administration  on  planning  and 
design  of  facilities  and  to  act  as  liaison  with  the  Ministry  of  Gov- 
ernment Services,  (p.  272) 

90.  He  should  stay  abreast  of  developments  in  other  jurisdictions, 
study  reports  of  inspection  juries,  assist  in  establishing  priorities 
for  improvements  in  all  Ontario  courts,  and  develop  qualitative 
standards  for  court  houses  for  the  approval  of  the  Attorney 
General,  (p.  274) 

Chapter  10    Paper  and  Manpower  Systems 

91.  The  possibility  of  transferring  certain  purely  administrative  func- 
tions under  many  so-called  "public  protection"  statutes  from  the 
court  offices  to  the  land  registry  offices  should  be  explored,  (p. 
310) 

92.  Studies  should  be  undertaken  without  delay  by  management  con- 
sultants and  systems  analysts  of  the  paper  systems  of  the  ab^minis- 
trative  offices  of  the  court  system  with  a  view  to: 

(a)  promoting  uniformity  of  forms  and  practices  throughout  the 
Province;  and 

(b)  constructing  models  in  all  courts  to  provide  standards  for 
maximum  proficiency  in  paper  flow  and  more  economical 
utilization  of  manpower,  (p.  310) 

93.  Additional  assistance  in  the  form  of  consultants  to  the  Systems 
Development  Branch  should  be  provided,  or  in  the  alternative, 
studies  should  be  commissioned  outside  the  Ministry  of  the  Attor- 
ney General  for  the  purpose  of  developing  flow  charts  of  all  levels 
of  courts  indicating  jurisdictional  sources  of  cases,  the  volume  of 
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cases  generated,  the  administrative  organization,  case  dispositions, 
time  frames  and  general  observations  which  will  enable  the  formu- 
lation of  models  of  the  courts,  (p.  31 1 ) 

Chapter  1 1     Law  Reporting 

94.  The  full  financial  burden  of  publishing  the  Ontario  Reports  should 
not  continue  to  be  borne  by  the  legal  profession.  Provincial  parti- 
cipation in  the  form  of  a  subsidy  is  warranted,  (p.  331 ) 

95.  Primary  responsibility  for  the  publication  of  the  Ontario  Reports 
should  continue  to  rest  with  the  Law  Society  of  Upper  Canada, 
(p.  332) 

96.  An  Advisory  Committee  for  Law  Reporting  should  be  established, 
composed  of: 

( 1 )  the  Chief  Justice  of  Ontario  or  his  nominee; 

(2)  the  Chief  Justice  of  the  High  Court  or  his  nominee; 

(3)  the  Chief  Judge  of  the  County  and  District  Courts  or  his 
nominee; 

(4)  the  Chief  Judges  of  the  Provincial  Courts; 

(5)  a  representative  of  the  publisher; 

(6)  a  representative  of  the  Attorney  General; 

(7)  the  Provincial  Director  of  Court  Administration;  and 

(8)  the  Chairman  and  Vice-Chairman  of  the  Libraries  and  Re- 
porting Committee  of  the  Law  Society. 

The  function  of  the  Advisory  Committee  would  be  the  general 
supervision  of  the  content,  editing  and  distribution  of  law  reports. 
More  specifically,  its  functions  should  include: 

( 1 )  reviewing  and  establishing  the  principles  governing  the  selec- 
tion of  cases  to  be  reported,  and  upon  request,  advising  the 
editor  with  respect  to  the  application  of  those  principles; 

(2)  establishing  a  system  whereby  all  court  decisions  are  brought 
to  the  attention  of  the  Editorial  Board  through  improved 
lines  of  communication  with  all  court  offices; 

(3)  considering  and  developing  improved  methods  of  indexing 
published  law  reports; 

(4)  establishing  matters  of  editorial  policy; 

(5)  establishing  policies  on  unreported  reasons  for  judgments; 

(6)  considering  the  need  for  additional  specialized  law  reports; 
and 

(7)  acting  as  a  consultant  in  matters  of  law  reporting  generally, 
(pp.  332-33) 

97.  The  Province  should  undertake  to  index  by  subject  matter  and 
make  available  to  the  legal  profession  and  to  the  public,  indices 
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(possibly  with  a  digest  of  each  case)  of  reasons  for  judgment  in 
unreported  cases  in  the  Court  of  Appeal,  Divisional  Court,  the 
High  Court  and  County  and  District  Courts,  (pp.  333-34) 

98.  Copies  of  unreported  reasons  for  judgment  should  be  made  avail- 
able at  cost.  (p.  334) 

Chapter  12    The  Small  Claims  Courts 

99.  The  Small  Claims  Courts  should  be  structured  on  the  basis  of  a 
county  and  district  wide  jurisdiction.  If  circumstances  are  such  that 
branches  of  the  Court  are  required  in  a  particular  county  or  district 
these  should  be  established  and  a  deputy  clerk  for  the  branch 
appointed  to  be  responsible  to  the  clerk,  (pp.  355,  358) 

100.  Sittings  of  the  Small  Claims  Court  for  a  county  or  district  should 
be  held  at  the  county  or  district  town,  and  at  such  other  places  in 
the  county  or  district  as  the  circumstances  warrant,  (p.  355) 

101.  Full-time  Small  Claims  Court  judges  ought  to  be  appointed  by  the 
Province  to  relieve  the  County  and  District  Court  judges  where  the 
caseloads  of  the  respective  Courts  warrant  it.  (p.  355) 

102.  The  practice  of  appointing  practising  lawyers  as  part-time  Small 
Claims  Court  judges  should  be  discontinued  except  in  exceptional 
situations  or  emergencies,  (p.  356) 

103.  Where  the  volume  of  claims  in  some  counties  or  districts  would  not 
warrant  a  full-time  appointment,  consideration  should  be  given  to 
the  appointment  by  the  Province  of  some  Small  Claims  Court 
judges  on  a  regional  basis,  (p.  356) 

104.  For  the  purposes  of  administration  all  Small  Claims  Court  judges 
should  come  under  the  direction  and  supervision  of  the  Chief 
Judge  of  the  County  and  District  Courts,  and  in  appropriate  cases, 
under  the  respective  senior  circuit  judges  and  senior  judges  of 
those  Courts,  (p.  356) 

105.  The  administrative  offices  in  some  centres  should  be  kept  open  in 
the  evenings  and  on  Saturdays  on  an  experimental  basis  to  test  the 
need  therefor,  (p.  357) 

106.  Evening  sittings  of  the  Courts  should  be  held  on  an  experimental 
basis  in  metropolitan  centres  to  ascertain  whether  there  is  a  need 
for  such  sittings,  (p.  357) 

107.  There  should  be  a  Small  Claims  Court  clerk  in  every  county  or 
district  stationed  in  the  county  or  district  town.  The  clerks  and  the 
staff  should  be  on  salary  and  members  of  the  civil  service.  Where 
a  full-time  appointment  is  not  warranted,  it  should  be  combined 
with  another  salaried  office,  (p.  358) 

108.  Payment  of  officials  in  the  Small  Claims  Courts  on  a  fee  system 
should  be  abolished,  (p.  357) 

109.  Small  Claims  Court  clerks  should  work  under  the  supervision  of 
the  County  Court  clerks,  (p.  358) 
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110.  Training  programmes  for  the  clerks  should  be  instituted,  (p.  358) 

111.  The  fees  payable  by  litigants  should  not  be  based  according  to  the 
size  of  the  claim.  The  principles  which  govern  fees  payable  in  the 
Supreme  Court  and  County  and  District  Courts  should  be  applied 
to  Small  Claims  Courts,  (p.  358) 

1 12.  The  monetary  jurisdiction  of  each  Small  Claims  Court  throughout 
the  Province  ought  to  be  $600.  (p.  358) 

113.  Section  196(3)  of  The  Small  Claims  Courts  Act,  which  forbids 
the  appearance  of  a  person  other  than  a  barrister  or  solicitor  as  an 
agent  for  a  party  where  the  amount  claimed  is  over  $400,  should 
be  repealed,  (p.  359) 

114.  Section  196(2)  relating  to  pleadings  and  discovery  in  claims  filed 
in  the  districts  should  be  repealed,  (p.  359) 

115.  The  service  and  filing  of  documents  by  double  registered  mail 
should  be  permitted,  (p.  359) 

116.  Each  Small  Claims  Court  ought  to  be  so  constituted  as  to  provide 
a  service  whereby  litigants  may  be  assisted  in  availing  themselves 
of  the  services  of  the  Court,  (p.  358) 

117.  The  processes  of  execution  in  each  Small  Claims  Court  ought  to 
be  carried  out  by  the  sheriff  of  the  county  or  district  in  which  it 
is  situated,  (p.  359) 

118.  The  office  of  bailiff  in  the  Small  Claims  Courts  should  no  longer 
be  continued,  (p.  360) 

119.  Judgment  summons  examinations  ought  to  be  held  in  the  absence 
of  the  public  unless  the  judge  is  satisfied  there  is  good  reason  in 
a  particular  case  for  holding  it  in  public,  (p.  360) 

120.  Legislation  should  be  enacted  providing  for  the  office  of  a  Small 
Claims  Court  referee  in  every  county  and  district,  (p.  360) 

121.  Where  the  caseload  is  heavy,  a  special  officer  should  be  appointed 
to  act  as  Referee.  In  all  other  cases  the  clerk  of  the  Court  should 
be  the  Referee,  (p.  360) 

122.  The  Referee  should  perform  duties  similar  to  those  now  performed 
by  the  Referee  in  the  Judicial  District  of  York.  (p.  360) 

123.  The  Referee  should  be  given  jurisdiction  to  conduct  judgment 
summons  examinations  subject  to  the  right  of  a  party  to  apply  to 
a  judge  for  a  direction  that  the  examination  be  conducted  before 
him.  (p.  360) 

124.  The  Referee  should  make  proposals  for  payment  on  account  of 
judgments  with  a  right  to  apply  to  the  judge  for  variation,  (p.  360) 

125.  Jurisdiction  to  make  consolidation  orders  ought  to  be  vested  in  the 
Referee  subject  to  review  by  a  judge  of  the  Court.  His  office  should 
receive  payments  and  distribute  them  to  creditors  where  consolida- 
tion orders  are  made.  (p.  360) 
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Administration  of  Ontario  Courts 

126.  The  Referee  should  be  available  to  debtors  and  creditors  as  a  con- 
sultant before  they  come  to  court  to  work  out  methods  by  which 
reasonable  payments  can  be  made  in  the  debtor-creditor  relation- 
ship, (p.  360) 

127.  The  Referee  should  also  be  available  to  give  advice  to  the  public 
on  the  manner  of  filing  claims,  and  disputes  and  the  method  of 
following  up  after  judgment  has  been  obtained,  or  on  the  other 
hand,  to  assist  and  advise  defendants  where  default  judgment  has 
been  signed,  (p.  360) 

128.  Educational  programmes  should  be  developed  to  train  court  clerks 
and  Referees  to  assist  members  of  the  public  having  business  be- 
fore the  Courts  and  in  making  use  of  the  facilities  that  are  pro- 
vided. This  will  be  greatly  facilitated  if  the  clerks  and  other 
officers  are  salaried  employees,  (pp.  358,  361 ) 

129.  Throughout  the  court  procedures  there  should  be  an  emphasis  on 
informality  while  at  the  same  time  preserving  the  basic  civil  rights 
of  all  those  appearing  before  the  Courts,  (p.  361 ) 
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REPORT  ON  FAMILY  LAW,  PART  IV:  FAMILY  PROPERTY 
LAW  (1974) 

Part  IV  of  the  Report  on  Family  Law  provides  a  full  presentation  of 
the  development,  present  state,  and  inadequacies  of  the  law  of  separation  of 
property  in  Ontario.  The  report  then  proceeds  to  formulate,  in  detail,  the 
proposals  for  a  new  matrimonial  property  regime  which  is  recommended 
for  adoption  in  Ontario  as  the  basic  regime  governing  matrimonial 
property  rights  and  embodying  the  principle  of  the  sharing  or  division  of 
assets  between  husband  and  wife.  This  fundamental  reform  is 
supplemented  by  special  provisions  dealing  with  the  matrimonial  home  and 
its  contents,  a  new  code  governing  the  distribution  of  assets  on  an  intestacy, 
major  extensions  to  the  scope  of  the  remedial  provisions  of  The 
Dependants'  Relief  Act,  and  other  consequential  or  necessary  changes  in 
matrimonial  property  law. 
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CHAPTER  15 

SUMMARY  OF  RECOMMENDATIONS 


Chapter  4     The  Matrimonial  Partnership 

1.  A  new  matrimonial  property  system,  known  as  "the  matrimonial 
property  regime",  should  be  created  in  Ontario,  based  upon  the 
principle  of  marriage  as  an  economic  partnership. 

2.  The  matrimonial  property  regime  should  be  the  basic  regime  for 
Ontario,  applying  to  all  persons  married  after  the  effective  date  of 
the  legislation  by  which  it  is  created,  unless  they  formally  elect  to 
have  their  property  relations  governed  by  the  regime  of  separation 
of  property  or  by  the  contractual  regime. 

Chapter  5    The  Basic  Principles  of  the 

Matrimonial  Property  Regime 

3.  The  spouses  should  be  separate  as  to  property  during  the  currency 
of  the  marriage,  and  be  entitled  to  an  equal  sharing  in  the  value  of 
their  combined  assets  acquired  during  marriage,  in  accordance  with 
the  subsequent  detailed  recommendations  of  this  report,  upon  the 
termination  of  the  marriage  by  death  or  divorce,  or  upon  the 
termination  of  the  matrimonial  property  regime  in  certain  circum- 
stances other  than  upon  death  or  divorce. 

4.  The  equal  sharing  should  be  accomplished  by  means  of  a  personal 
claim  of  debt  rather  than  by  a  claim  to  specific  assets. 

5.  The  matrimonial  property  regime  should  be  automatically  termi- 
nated by  death,  and  be  capable  of  termination  by  court  application 
in  any  one  or  more  of  the  following  situations: 

a.  in  proceedings  for  divorce  under  the  Divorce  Act; 

b.  in  proceedings  for  a  declaration  of  status  which  would  have  the 
effect  of  determining  that  the  marriage  does  not  now  exist; 

c.  on  a  joint  application  to  the  court  by  the  spouses  for  a  winding- 
up  of  the  regime; 

d.  on  an  application  to  the  court,  by  one  spouse  only,  for  a  wind- 
ing-up of  the  regime  where  the  spouses  have  been  separated 
and  living  apart  for  at  least  one  year,  and  where,  in  the  opinion 
of  the  court,  normal  cohabitation  between  them  has  terminated;' 

e.  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  on  the  ground  that  that  spouse's  legitimate  expec- 
tations in  the  shareable  values  of  assets  are  jeopardized; 

f.  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  where  the  other  spouse  has  sold  the  matrimonial 
home,  or  granted  security  over  it,  without  the  consent  in  writing 
of  the  applicant  spouse  to  the  sale  or  security,  and  there  has 
been  no  court  order  dispensing  with  the  consent  of  the  appli- 
cant spouse; 

6.  The  current  net  value  of  all  property  acquired  during  marriage  by 
either  spouse  should  be  subject  to  the  equalizing  claim  between  the 
spouses,  other  than  the  net  value  of  property  acquired  by  either 
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spouse  during  the  marriage  by  gift,  inheritance,  bequest,  trust  or 
settlement  from  a  third  party  or  the  other  spouse,  together  with  the 
amount  of  the  income  earned  from  such  property  if,  by  the  terms 
of  the  gift,  trust  or  settlement,  the  income  is  expressly  declared  not 
to  be  subject  to  an  equalizing  claim. 

7.  The  net  value  of  all  ante-nuptial  property,  determined  at  the  date 
of  the  marriage,  should  not  be  brought  into  the  calculation  of  the 
equalizing  claim. 

8.  The  value  of  the  net  capital  appreciation  to  all  property  deductible 
pursuant  to  recommendations  6  and  7,  above,  should  be  shared 
between  the  spouses  rather  than  being  a  deductible  item  in  the 
valuation  of  assets  held  at  the  time  of  termination  of  the  matri- 
monial property  regime. 

9.  The  amount  of  the  income  earned  from  all  property  deductible 
pursuant  to  recommendations  6  and  7,  above,  except  as  provided  in 
recommendation  6,  should  not  be  a  deductible  item  in  the  valuation 
of  assets  held  at  the  time  of  termination  of  the  matrimonial  prop- 
erty regime. 

Chapter  6    The  Calculation  of  the  Equalizing  Claim 

10.  A  spouse's  post-nuptial  debts  and  liabilities,  except  as  provided  in 
recommendation  11,  below,  should  be  taken  into  the  equalizing 

^^  claim  computation  only  to  the  extent  that  they  result  in  the  reduc- 

tion of  the  residuary  estate  of  that  spouse  to  zero. 

1 1.  There  should  be  a  sharing  of  those  debts  unpaid  at  the  termination 
of  the  matrimonial  property  regime  that  were  assumed  for  the  pur- 
pose of  discharging  either  the  obligation  to  support  children  of  the 
marriage  or  for  the  purpose  of  contributing  towards  the  mutual 
support  of  both  spouses. 

Chapter  7     Identification,  Valuation,  Accounting 
and  Settlement 

12.  In  any  proceeding  dealing  with  the  termination  of  the  matrimonial 
property  regime,  it  should  be  presumed,  unless  the  contrary  is 
shown,  that  all  the  property  of  each  spouse  is  shareable. 

13.  The  deductible  value  of  a  spouse's  ante-nuptial  property  should 
never  be  an  amount  in  excess  of  the  value  of  his  or  her  net  worth 
at  the  time  of  marriage. 

14.  Where,  at  the  time  of  marriage,  a  spouse's  debts  exceed  the  value 
of  his  or  her  assets,  the  ante-nuptial  position  should  be  fixed  at 
zero. 

15.  Net  capital  gains  accruing  to  property  comprised  in  a  spouse's 
ante-nuptial  net  worth  should  be  shared  through  the  equalizing 
claim. 

16.  Net  capital  losses  to  property  comprised  in  a  spouse's  ante-nuptial 
net  worth  should  be  borne  by  the  owner-spouse  and  not  be  shared. 

17.  Net  capital  gains  accruing  to  property  acquired  during  marriage  by 
gift,  bequest,  inheritance,  trust  or  settlement  from  another  person 
should  be  shared  through  the  equalizing  claim. 
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18.  Net  capital  losses  to  property  acquired  during  marriage  by  gift, 
bequest,  inheritance,  trust  or  settlement  from  another  person  should 
be  borne  by  the  owner-spouse. 

19.  If  a  spouse  has  both  ante-nuptial  property  and  property  acquired 
during  marriage  by  gift,  bequest,  inheritance,  trust  or  settlement 
from  another  person,  both  classes  of  property  should  be  treated  as 
a  single  pool  of  assets  for  the  purpose  of  ascertaining  the  amount 
of  shareable  net  capital  gains  or  the  amount  of  net  capital  losses 
to  be  borne  by  the  owner-spouse. 

20.  If  a  donor  expressly  so  provides,  the  income  received  from  a  gift, 
bequest,  inheritance,  trust  or  settlement  may  be  deducted  from  the 
net  estate  of  the  spouse  in  whose  favour  the  disposition  was  made, 
provided  that  losses  to  or  wastage  of  deductible  gift  income  fall  on 
the  spouse  receiving  the  income. 

21.  Appreciations  in  the  value  of  assets  purchased  with  income  that  is 
deductible  under  recommendation  20,  above,  should  be  shared 
through  the  equalizing  claim. 

22.  Upon  an  application  to  the  court  for  termination  of  the  matrimonial 
property  regime,  each  spouse  should  be  required  to  produce  a 
sworn  inventory  that  makes  full  disclosure  to  the  other  spouse  of 
all  relevant  values,  transactions  and  details  of  ownership  affecting 
the  basis  of  computation  for  his  or  her  residuary  estate. 

23.  If  a  spouse  fails  or  refuses  to  produce  an  inventory,  the  court 
should  have  power  to  order  that  one  be  taken. 

24.  Where  in  any  proceeding  for  the  termination  of  the  matrimonial 
property  regime  there  has  been  an  intentional  or  negligent  omission 
of  property  from  an  inventory,  or  a  failure  to  disclose,  or  a  mis- 
statement of  a  material  fact  by  one  spouse,  resulting  in  a  financial 
loss  to  the  other,  the  court  should  have  the  power  to  order  that  the 
wrongdoer  pay  the  full  amount  of  the  loss  to  the  other  spouse. 

25.  Where  an  omission,  failure  to  disclose  or  mis-statement  of  the  sort 
mentioned  in  recommendation  24,  above,  is  not  discovered  before 
the  conclusion  of  the  termination  proceedings,  the  spouse  suffering 
the  financial  loss  should  have  a  remedy  for  the  amount  of  the  loss 
by  an  action  for  debt. 

26.  A  spouse  who  is  unwilling  or  unable  to  do  so  should  not  be  re- 
quired to  establish  allowable  deductions  on  his  or  her  inventory. 

27.  Settlement  of  the  equalizing  claim  should  be  in  money,  or  in  prop- 
erty which  the  creditor-spouse  agrees  to  accept  in  lieu  of  money. 

28.  Enforcement  of  the  equalizing  claim  should  be  by  an  action  for 
debt 

29.  The  debtor-spouse  should  be  given  an  option  to  pay  the  equalizing 
claim  by  instalments,  with  interest  at  the  current  rate,  over  a  term 
not  exceeding  ten  years,  provided  that  an  adequate  security  interest 
is  granted  in  favour  of  the  creditor-spouse. 

30.  The  court  is  given  power: 

a.    to  determine  any  dispute  arising  out  of  the  settlement  of  the 
claim,  including  the  adequacy  of  the  proposed  security; 
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b.  to  vary  the  payment  term  chosen  by  the  debtor-spouse,  on  the 
ground  of  hardship  to  a  spouse  or  infant  children,  or  embarrass- 
ment to  a  business;  and 

c.  on  application  of  either  spouse,  at  any  time  before  the  full 
amount  due  has  been  paid,  to  vary  its  prior  order  as  to  the 
security  for  the  payment  of  the  claim. 

31.  All  third  party  creditors  should  rank  ahead  of  the  creditor-spouse. 

Chapter  8     Special  Problems 

32.  Both  general  and  special  damages  for  personal  injuries  to  a  spouse 
should  be  non-deductible  from  that  spouse's  net  estate. 

33.  The  principle  contained  in  recommendation  32  should  be  applied 
to  benefits  received  under  the  "no  fault"  provisions  of  The  Insur- 
ance Act. 

34.  "Excessive  gift"  should  be  defined  as  follows: 

a.  with  the  exception  of  usual  and  customary  gifts,  a  transfer  for 
no  consideration,  whether  the  transfer  is  absolute  or  in  trust;  or 

b.  a  transfer  for  a  consideration  which  the  court  finds  to  be  clearly 
inadequate,  whether  the  transfer  is  absolute  or  in  trust. 

35.  If  the  court  finds  that  an  excessive  gift  or  gifts  have  been  made,  the 
^^                                            court  should  have  the  power: 

a.  to  order  the  termination  of  the  regime;  and 

b.  where  termination  of  the  regime  is  ordered,  to  order  that  the 
value  of  the  donated  property  be  included  in  the  net  estate  of 
the  donor,  in  cases  where  it  considers  this  to  be  appropriate 
and  just. 

36.  The  court  should  have  power  to  order  that  the  value  of  the  donated 
property  be  taken  at  the  date  of  termination,  if  that  is  higher  than 
the  value  at  the  date  of  the  gift. 

37.  This  power  to  determine  the  values  of  excessive  gifts  and  to  include 
such  amounts  in  the  net  estate  of  the  donor  may  be  exercised  by 
the  court  when  the  matrimonial  property  regime  is  terminated  for 
any  of  the  reasons  set  out  in  chapter  5  of  this  report. 

38.  Where  an  excessive  gift  has  been  made  by  means  of  a  revocable 
inter  vivos  trust  in  favour  of  a  third  party  prior  to  the  termination 
of  the  regime,  the  court  should  have,  in  addition  to  the  powers 
recommended  above,  the  power  to  revoke  or  require  the  revoca- 
tion of  the  trust  in  cases  where  it  finds  that  this  is  appropriate. 

39.  In  those  cases  where  the  matrimonial  property  regime  is  terminated 
by  the  death  of  a  spouse,  the  equalizing  claim  should  be  calculated 
on  the  basis  of  the  net  estate  of  each  spouse,  rather  than  on  their 
residuary  estates. 

40.  Where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse,  no  equalizing  claim  should  be  payable  by  a  surviving 
spouse  to  the  estate  of  the  deceased  spouse. 

41.  Where  a  husband  and  wife  have  both  died,  and  there  is  not  suffi- 
cient evidence  to  show  which  of  them  survived  the  other,  the  total 
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financial  product  of  the  marriage  should  be  computed  on  the  basis 
of  the  net  estate  of  each  spouse,  and  an  equalizing  claim  should  be 
payable  from  the  greater  to  the  lesser  estate  in  accordance  with  the 
basic  principles  recommended  in  chapter  5  of  this  report. 

42.  Where  one  of  the  deceased  spouses  is  a  beneficiary  under  a  policy 
of  insurance  on  the  life  of  the  other,  recommendation  41  is  subject 
to  the  provision  in  The  Insurance  Act  requiring  that  the  proceeds 
under  the  policy  be  payable  as  if  the  insured  had  survived  the 
beneficiary. 

43.  With  respect  to  the  matter  of  entitlement  to  equal  division  at  termi- 
nation, there  should  be  no  general  judicial  discretion  to  vary  the 
results  of  an  equalizing  claim,  and  only  a  limited  scope  for  the 
operation  of  the  following  specific  principles  upon  which  court- 
ordered  variations  could  be  based: 

a.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  damages  recovered  for  pain  and  suffering  and  the 
circumstances  at  the  time  of  termination  would  make  it  unjust 
that  they  be  regarded  as  shareable  assets,  then  the  court  should 
be  able  to  order  that  all  or  a  portion  of  such  values  should  be 
excluded  from  that  spouse's  residuary  estate; 

b.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  gifts  from  the  other  spouse  and  the  circumstances 
at  the  time  of  termination  would  make  it  unjust  that  they  be 
regarded  as  deductible  assets,  then  the  court  should  be  able  to 
order  that  all  or  a  portion  of  such  values  should  be  included  in 
the  donee's  residuary  estate; 

c.  where  a  spouse's  debts  and  liabilities  exceeded  his  or  her  assets 
at  the  time  of  marriage,  and  this  was  unknown  to  the  other 
spouse  resulting  in  material  prejudice  to  the  other  spouse,  and 
the  circumstances  at  the  time  of  termination  would  make  it 
unjust  to  allow  the  debtor-spouse  to  establish  his  or  her  position 
on  the  basis  of  an  ante-nuptial  property  value  of  zero,  then  the 
court  should  be  able  to  order  that  all  or  a  portion  of  the  values 
of  the  ante-nuptial  debts  be  included  in  the  debtor-spouse's 
residuary  estate; 

d.  where  the  spouses  have  been  separated  for  a  prolonged  period 
of  time,  and  the  circumstances  at  the  time  of  termination  enable 
the  court  to  find  that  the  economic  basis  for  equalization  is  not 
present,  or  only  partially  present,  the  court  should  be  able  to 
order  that  equalization  be  effected  in  accordance  with  the  cir- 
cumstances that  existed  at  the  time  cohabitation  terminated,  or 
otherwise  make  an  order  varying  the  results  of  the  equalizing 
claim  in  such  manner  as  may  appear  just  and  proper; 

e.  where  in  any  other  similar  special  situation  the  unmodified 
application  of  rules  created  to  conduce  to  autonomy  during  the 
regime  and  equalization  of  shareable  property  at  its  termination 
would  lead  to  grossly  inequitable  results,  the  court,  having  re- 
gard to  the  circumstances  of  the  case,  but  without  regard  to 
matrimonial  fault,  should  be  able  to  make  an  order  varying  the 
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results  of  the  equalizing  claim  in  such  manner  as  may  appear 
just  and  proper. 

44.  Where  a  married  person  has  received  a  payment  as  a  beneficiary 
of  an  insurance  policy  entered  into  by  a  third  party,  the  amount  so 
received  should  not  be  subject  to  the  equalizing  claim,  and  should 
be  deductible  at  termination  of  the  matrimonial  property  regime. 

45.  Any  other  values  that  might  be  possessed  by  or  accrue  to  a  mar- 
ried person  under  a  third  party's  insurance  contract  should  simi- 
larly be  excluded  from  the  equalizing  claim  calculation;  the  value 
of  the  married  person's  interest  under  such  a  policy,  whether  vested 
or  contingent,  should  not  be  recognized  either  as  an  ante-nuptial 
asset  or  as  an  asset  to  be  included  in  that  person's  net  estate  at 
the  termination  of  the  regime. 

46.  The  death  benefit  payable  to  a  surviving  spouse  under  a  policy  of 
insurance  on  the  life  of  a  deceased  spouse,  regardless  of  whether 
the  insurance  policy  was  owned  or  paid  for  by  the  deceased  spouse, 
the  survivor,  or  a  third  party  should  be  viewed  as  having  been 
received  after  the  termination  of  the  matrimonial  property  regime 
and  should  not  be  subject  to  the  equalizing  claim. 

47.  The  policy  contained  in  recommendation  46  should  also  apply  to  a 
death  benefit  payable  to  a  surviving  spouse  under  the  "no  fault" 
provisions  of  The  Insurance  Act. 

»48.  Except  in  the  case  where  a  married  person  is  the  beneficiary  under 
a  policy  of  insurance  on  the  life  of  his  or  her  spouse,  and  the 
matrimonial  property  regime  is  terminated  by  the  death  of  the  in- 
sured, the  value  of  the  assets  accumulated  through  an  insurance 
programme  under  which  a  married  person  is  the  holder  or  bene- 
ficiary of  a  policy  entered  into  by  himself  or  herself  should  be 
subject  to  the  equalizing  claim;  the  following  amounts  should  there- 
fore not  be  deductible  from  that  person's  net  estate: 

a.  any  amounts  received  by  that  person  during  the  matrimonial 
property  regime; 

b.  the  value  of  any  rights  or  benefits  accruing  since  the  date  of  the 
marriage  to  which  that  person  is  entitled  at  the  termination  of 
the  regime;  and 

c.  where  the  proceeds  are  payable  to  the  deceased's  estate,  the 
value  of  any  rights  or  benefits  to  which  that  person's  personal 
representative  is  entitled  where  the  regime  is  terminated  by  his 
or  her  death. 

49.  Where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse,  and  the  deceased  spouse  had  insured  his  or  her  own 
life,  naming  a  third  party  as  beneficiary,  then  the  cash  surrender 
value  of  the  policy  that  had  accrued  since  the  date  of  the  marriage 
should  be  included  in  the  net  estate  of  the  deceased  spouse  as  a 
shareable  value. 

50.  Where  one  spouse  has  designated  the  other  as  an  irrevocable  benefi- 
ciary, the  spouse  who  is  so  designated,  at  the  time  of  termination, 
should  be  required  to  elect  between  bis  or  her  benefits  as  an  irrev- 
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ocable  beneficiary  and  his  or  her  benefits  under  the  equalizing 
claim. 

51.  The  amounts  paid  into  a  pension  plan  or  fund  after  the  date  of  the 
marriage  should  be  shareable  assets,  and  should  be  included  in  the 
net  estate  of  the  spouse  to  whom  the  pension  is  payable. 

52.  A  married  person  who  has  a  survivor's  interest  in  the  pension  of  his 
or  her  spouse,  should,  at  the  time  of  termination,  be  required  to 
elect  between  taking  an  interest  in  the  value  of  the  contributions  to 
the  scheme  under  the  equalizing  claim,  or  taking  his  or  her  sur- 
vivor's interest  under  the  pension  plan. 

53.  If,  pursuant  to  recommendation  52,  a  spouse  elects  for  a  survivor's 
interest,  then  the  cash  contributions  to  the  pension  scheme  should 
not  be  included  in  the  residuary  estate  of  the  spouse  to  whom  the 
pension  is  payable. 

Chapter  9     Support  Obligations  and  Agency  Relations 

54.  A  parent  should  have  a  legal  obligation,  arising  automatically  on 
proof  of  paternity  or  maternity,  to  support  his  or  her  child  whether 
the  parenthood  arose  by  nature  or  adoption. 

55.  The  standard  of  support  afforded  a  child  by  its  parents  should  be 
sufficient  to  enable  him  or  her  to  maintain  a  reasonable  standard  of 
living,  having  regard  to  the  circumstances  of  the  parents  if  they  are 
married,  and  having  regard,  othewise,  to  what  the  child  might  have 
enjoyed  were  its  parents  married  and  cohabiting. 

56.  In  every  case  support  should  depend  on  the  ability  of  the  parents 
to  provide  it,  and  where  two  parents  are  liable,  their  obligations 
should  be  based  on  their  respective  resources  and  ability  to  pay. 

57.  To  the  extent  that  they  are  financially  capable  of  doing  so,  the 
primary  support  obligation,  up  to  the  limits  that  may  from  time  to 
time  be  established  under  The  Parents'  Maintenance  Act,  should 
remain  with  the  child  of  the  elderly  person. 

58.  Spouses  should  have  the  legal  obligation  to  contribute,  according 
to  their  means  and  ability,  to  their  mutual  support. 

59.  The  legislation  creating  the  mutual  support  obligation  should  pro- 
vide that  the  respective  contributions  of  husbands  and  wives  should 
be  assessed  not  only  in  monetary  terms  and  that  in  the  matter  of 
financial  provision,  the  primary  liability  rests  upon  the  husband. 

60.  The  legislation  creating  the  mutual  support  obligation  should  pro- 
vide a  positive  duty  that  each  spouse  support  the  other,  according 
to  his  or  her  means  and  abilities,  where  a  spouse  is  old,  blind,  lame, 
mentally  deficient,  disabled  or  destitute  and  not  able  to  work. 

61.  The  Dependants'  Relief  Act  should  be  amended  as  follows: 

a.  the  definition  of  "dependant"  should  be  broadened  to  include 
all  those  persons  in  relation  to  whom  the  deceased  person  had 
a  legal  or  de  facto  support  obligation  at  the  time  of  his  or  her 
death; 

b.  the  meaning  of  "child"  as  used  in  the  act  should  not  be  con- 
fined to  those  children  born  within  wedlock; 
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c.  the  provisions  of  the  act  should  be  extended  to  all  property  over 
which  the  deceased  had  a  power  of  control  up  to  the  moment  of 
death,  by  making  such  property  liable  to  be  charged  in  the 
hands  of  a  donee  or  beneficiary,  in  the  same  manner  as  the 
estate  of  the  deceased  may  now  be  charged,  with  payment  of 
an  allowance  sufficient  to  provide  maintenance  for  eligible 
dependants; 

d.  section  10  of  the  act,  which  imposes  an  upper  limit  upon  the 
amount  of  relief  available  to  an  eligible  dependant,  should  be 
repealed; 

e.  liability  to  disentidement  to  relief  under  the  act  should  not  be 
imposed  on  a  spouse  of  one  sex  without  the  same  liability  being 
imposed  upon  the  other; 

f.  the  provisions  of  the  act  should  be  extended  to  include  intes- 
tacies. 

62.  A  deserted  wife  should  be  able  to  pledge  her  husband's  credit  for 
necessaries,  to  the  extent  of  his  liability  under  the  support  obliga- 
tions in  recommendations  58,  59  and  60,  above. 

63.  A  married  woman  should  have  the  benefit  of  a  rebuttable  presump- 
tion that  when  she  purchases  necessaries,  she  does  so  as  the  agent 
of  her  husband,  and  that  this  presumption  may  be  rebutted  on  the 
existing  grounds  available  to  her  husband,  or  by  showing  that  the 
purchases  were  beyond  the  scope  of  his  support  obligations  as  set 
out  in  recommendations  58,  59  and  60,  above,  or  were  made 
pursuant  to  the  wife's  own  duty  under  these  support  obligations. 

Chapter  10    Conflict  of  Laws 

64.  The  legal  effects  of  marriage  on  the  mutual  rights  of  the  spouses 
inter  se  to  moveable  and  immoveable  property  owned  by  the  hus- 
band or  the  wife  or  by  both  of  them,  shall  be  determined  by  the 
law  of  the  jurisdiction  in  which  they  establish  their  first  common 
habitual  residence  after  the  celebration  of  the  marriage. 

65.  If  the  spouses  do  not  intend  that  the  law  of  the  jurisdiction  in  which 
they  plan  to  establish  their  first  common  habitual  residence  after 
the  celebration  of  marriage  should  apply,  they  may,  by  an  express 
written  agreement  made  at  the  time  when  the  marriage  is  cele- 
brated, decide  that  the  law  of  the  habitual  residence  of  one  of  the 
spouses  at  the  time  the  marriage  is  celebrated  shall  apply. 

66.  If  the  spouses  neither  make  an  agreement  under  recommendation 
65  nor  establish  a  common  habitual  residence  after  the  celebration 
of  the  marriage,  then  the  law  of  the  habitual  residence  of  the  hus- 
band at  the  time  of  the  marriage  shall  apply. 

67.  Notwithstanding  recommendations  64,  65  or  66,  with  respect  to 
any  transaction  taking  place  in  Ontario,  or  affecting  land  in  Ontario, 
between  the  husband  and  a  third  party,  or  the  wife  and  a  third 
party,  or  both  husband  and  wife  and  a  third  party,  the  domestic 
law  of  Ontario  governing  the  formality  and  material  or  essential 
validity  of  the  transaction,  and  the  capacity  to  enter  into  the  trans- 
action, shall  apply. 
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68.  When,  subsequent  to  the  marriage,  the  spouses  take  up  an  habitual 
residence  that  is  different  from  the  habitual  residence  the  law  of 
which  became  applicable  under  recommendation  64,  65  or  66,  then 
the  law  of  the  new  habitual  residence  shall  apply,  saving  vested 
rights  acquired  under  the  law  formerly  applicable,  unless  the  spouses 
make  an  express  written  agreement  to  retain  their  former  law.  As 
well,  the  spouses,  by  express  written  agreement,  may  determine  that 
any  vested  rights  acquired  undeF  the  law  formerly  applicable,  shall 
thereafter  be  governed  by  the  law  of  the  new  habitual  residence. 

69.  When,  subsequent  to  the  marriage,  only  one  of  the  spouses  takes  up 
an  habitual  residence  that  is  different  from  the  habitual  residence 
the  law  of  which  became  applicable  under  recommendation  64,  65 
or  66,  then  the  law  of  the  habitual  residence  that  became  applicable 
under  recommendation  64,  65  or  66  shall  continue  to  apply  unless 
the  spouses  make  an  express  written  agreement  that  the  law  of  the 
new  habitual  residence  of  the  spouse  who  has  changed  his  or  her 
habitual  residence,  shall  apply. 

70.  If  it  is  necessary  for  the  purposes  of  these  recommendations  to 
establish  an  habitual  residence  for  a  spouse  at  a  certain  time,  and 
the  factual  situation  is  such  that  a  spouse  has  no  habitual  residence 
at  the  material  time,  then  the  habitual  residence  of  that  spouse  shall 
be  deemed  to  be  his  or  her  domicile  at  the  material  time. 

71.  These  recommendations  shall  be  applied  in  all  cases  in  which  an 
Ontario  court  has  jurisdiction,  but  shall  not  be  interpreted  so  as  to 
interfere  with  any  vested  rights  acquired  under  the  law  of  any  juris- 
diction that  applied  to  the  spouses  prior  to  the  time  when  the  legis- 
lation enacting  these  recommendations  came  into  effect. 

Chapter  1 1     Choice  of  Matrimonial  Property  Regimes 

72.  Spouses  who  do  not  want  to  be  subject  to  the  matrimonial  property 
regime  should  have  the  power  to  agree  to  one  of  the  following  alter- 
natives: 

a.  to  choose  the  separate  property  regime;  or 

b.  to  choose  Ihe  foreign  property  regime  provided  by  the  law  of 
the  habitual  residence  of  either  the  husband  or  the  wife  at  the 
time  of  marriage,  if  permitted  to  do  so  according  to  the  choice 
of  law  recommendations  made  in  this  report;  or 

c.  to  arrange  by  express  contract  the  particular  terms  that  are  to 
govern  their  relations  with  respect  to  property. 

73.  All  contracts  purporting  to  alter  the  matrimonial  property  relations 
between  married  persons  should  be  presumed  to  be  variations  of 
the  matrimonial  property  regime,  until  some  other  regime  is  proved 
to  be  applicable. 

74.  No  marriage  contract  or  choice  of  regime  should  be  able  to  alter 
the  rights  and  obligations  of  the  spouses  as  recommended  in  this 
report  respecting  the  matrimonial  home,  support  obligations,  the 
agency  of  necessity  and  succession,  which  should  apply  to  all  mar- 
ried persons  in  Ontario. 
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75.  Persons  planning  to  marry  who  would  otherwise  be  subject  to  the 
matrimonial  property  regime,  but  who  do  not  wish  that  regime  to 
apply,  should  be  able  to  make  a  statutory  declaration  to  that  effect, 
specifying  that  the  parties  agree  to  be  separate  as  to  property  or,  if 
permitted  to  do  so  by  the  choice  of  law  rules  set  out  in  chapter  10, 
agree  to  the  application  of  some  foreign  law. 

76.  There  should  be  a  requirement  that  a  statutory  declaration  made 
in  accordance  with  recommendation  75  be  registered  with  the 
Registrar  General  of  Ontario. 

77.  Spouses  who,  prior  to  the  marriage,  have  not  registered  such  a 
statutory  declaration,  should  be  considered  by  the  law  of  Ontario 
to  be  subject  to  the  matrimonial  property  regime  unless  and  until 
they  take  such  steps  as  are  recommended  below  for  changing  their 
regime  after  marriage. 

78.  Married  persons,  who,  after  marriage,  wish  to  change  from  the 
matrimonial  property  regime  to  the  separate  property  regime  or  to 
any  other  regime  permitted  under  the  choice  of  law  rules  recom- 
mended in  chapter  10  of  this  report,  should  be  required  to  make  a 
joint  application  to  the  court  for  termination. 

79.  Every  application  under  recommendation  78  that  is  granted  should 
be  required  to  be  registered  as  an  order  of  the  court  with  the 
Registrar  General  of  Ontario. 

80.  Married  persons  who, 

a.  have,  by  statutory  declaration,  chosen  separation  of  property  at 
the  time  of  marriage,  or 

b.  were  already  married  and  separate  as  to  property  at  the  time 
when  the  legislation  creating  the  matrimonial  property  regime 
came  into  effect, 

should  be  free  to  change  to  the  matrimonial  property  regime  at  any 
time  by  means  of  a  statutory  declaration  filed  with  the  Registrar 
General  of  Ontario. 

81.  The  same  rule  contained  in  recommendation  80  should  apply  to 
married  persons  whose  property  relations  are  governed  by  a  foreign 
law,  subject  to  any  additional  requirements  which  that  law  may 
prescribe. 

82.  Where  the  matrimonial  property  regime  is  terminated  by  court 
order,  and  the  marriage  continues  to  exist,  the  spouses  should  auto- 
matically be  subject  to  separation  of  property. 

83.  The  court  order  referred  to  in  recommendation  82  should  be  re- 
quired to  be  registered  with  the  Registrar  General  of  Ontario. 

84.  A  simple  form  of  statutory  declaration,  appropriate  for  the  above 
mentioned  purposes,  should  be  devised  and  included  in  the  legisla- 
tion implementing  these  proposals. 

85.  No  choice  of  regimes  should  be  recognized  by  the  law  of  Ontario 
unless  it  has  been  made  in  accordance  with  the  formal  requirements 
recommended  above. 
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Chapter  12     The  Matrimonial  Home  and  Its  Contents 

86.  For  the  purposes  of  our  recommendations,  "matrimonial  home"  is 
a  dwelling  and  the  area  attached  thereto  (curtilage),  that  is  owned 
by  either  of  the  spouses,  and  occupied  by  them  during  marriage  as 
their  principal  family  residence. 

87.  If  the  spouses  jointly  occupy  more  than  one  dwelling  and  there  is 
an  agreement  between  them  as  'to  which  dwelling  is  their  matrimo- 
nial home,  effect  should  be  given  to  their  joint  intention  as  to  which 
dwelling  (excepting  leasehold  premises)  is  subject  to  the  principle 
of  co-ownership  recommended  herein. 

88.  The  proprietary  and  occupational  rights  which  we  recommend 
should  exist  only  in  relation  to  one  dwelling. 

89.  If  there  is  no  evidence  to  satisfy  the  court  of  an  agreement  between 
the  spouses,  and  an  issue  is  raised  as  to  whether  or  not  a  particular 
dwelling  house  is  in  fact  the  matrimonial  home,  or  as  to  which  of 
several  dwellings  is  the  matrimonial  home,  the  issue  should  be  de- 
termined on  the  basis  of  which  dwelling,  as  a  question  of  fact,  is 
the  principal  family  residence. 

90.  The  principle  of  co-ownership  in  the  matrimonial  home  should  be 
adopted:  a  principle  that  would  entitle  the  husband  and  wife  to 
equal  shares  in  the  home  secured  by  their  joint  control  and  rights 
of  occupation,  retained  for  their  joint  enjoyment  and  capable  of 
being  disposed  of  or  otherwise  dealt  with  only  with  the  consent  of 
both  spouses  or  by  order  of  the  court. 

91.  Co-ownership  of  the  matrimonial  home  should  be  given  immediate, 
widespread,  and  retrospective  effect  as  a  general  legal  principle 
which,  with  some  exceptions,  should  apply  to  all  matrimonial 
homes;  whether  brought  into  marriage  by  one  of  the  spouses  or 
acquired  during  marriage;  whether  title  is  held  in  the  name  of  both 
spouses  or  in  the  name  of  one  spouse  only;  and  notwithstanding  the 
fact  that  one  of  the  spouses  may  have  made  no  financial  contribu- 
tion at  all  to  the  acquisition,  maintenance  or  capital  improvement 
of  the  home. 

92.  Subject  to  the  enumerated  exceptions  contained  in  paragraphs  96, 
97,  98  and  99  of  our  proposals,  it  should  be  presumed  that  every 
married  person  is  entitled,  in  equal  shares  with  his  or  her  spouse, 
to  a  direct  beneficial  interest  in  their  matrimonial  home  as  of  right. 

93.  Neither  spouse  should  be  free  to  dispose  of  any  interest  in  the 
matrimonial  home  to  a  third  party  unless  the  other  spouse  is  made 
a  party  to  the  transaction  or  expressly  consents  thereto  in  a  pre- 
scribed form,  or  by  leave  of  the  court. 

94.  A  spouse  may  dispose  of  his  or  her  interest  in  the  matrimonial 
home  by  will  subject  to  the  surviving  spouse's  rights  of  occupancy 
which,  in  the  event  of  issues  arising  with  beneficiaries  of  the  de- 
ceased spouse's  proprietary  interest,  may  be  determined  by  the 
court  in  accordance  with  our  recommendations  116  and  117  having 
regard  to  all  the  circumstances. 
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95.  The  form  of  consent  required  to  be  executed  by  a  non-titled  spouse 
in  every  case  where  the  titled  spouse  purports  to  dispose,  inter 
vivos,  of  any  interest  in  the  matrimonial  home  to  a  third  party 
should  provide  for  an  acknowledgment  by  the  former  spouse,  apart 
from  the  latter,  to  the  effect  that  the  consenting  spouse  is  aware: 

a.  of  the  nature  of  the  disposition; 

b.  that  the  matrimonial  homes  legislation  gives  that  spouse  a 
prima  facie  right  to  an  equal  share  in  the  matrimonial  home; 

c.  that  the  consenting  spouse  may  apply  to  the  court  for  a  deter- 
mination of  the  respective  interests  of  the  spouses  in  the  matri- 
monial home  notwithstanding  the  existence  of  any  agreement 
between  them  in  relation  thereto; 

d.  that  the  consenting  spouse  is  executing  the  document  freely  and 
voluntarily  without  any  compulsion  on  the  part  of  the  other 
spouse;  and 

e.  that  the  spouse  consents  to  the  disposition  for  the  purpose  of 
giving  up,  to  the  extent  necessary  to  give  effect  to  the  disposi- 
tion, the  right  given  by  the  legislation  to  an  equal  share  in  the 
matrimonial  home. 

96.  Subject  to  the  recommendation  in  paragraphs  97  and  98,  as  be- 
tween themselves,  spouses  should  be  free  to  vary  their  beneficial 
interests  in  the  matrimonial  home  by  agreement,  express  or  implied. 

97.  The  form  of  consent  described  in  paragraph  95  of  our  recom- 
mendations should  also  be  required  to  accompany  any  conveyance 
between  spouses  wherein  title  to  the  matrimonial  home  is  to  vest 
solely  in  the  name  of  one  of  the  spouses.  Where  a  consent  is  given 
to  such  a  conveyance  and  the  spouses  anticipate  their  continuing 
in  joint  occupation  of  the  home,  the  non-titled  spouse  should  be 
deemed  to  have  retained  a  right  of  occupancy  therein  which  will 
only  be  relinquished  or  defeated  by  a  subsequent  release  or  an 
order  of  the  court. 

98.  Consensual  arrangements  between  spouses  purporting  to  alter  their 
presumptive  equal  shares  in  the  matrimonial  home  should  be  sub- 
ject, in  the  event  of  a  dispute,  to  broad  powers  in  the  court  to  set 
aside  or  vary  such  arrangements,  to  restore  the  presumptive  rights 
of  either  spouse,  or  to  make  any  other  order  that  seems  just  in  the 
circumstances,  whether  or  not  such  order  has  the  effect  of  varying 
property  rights  between  the  spouses. 

99.  In  giving  the  legislation  which  implements  these  proposals  retro- 
spective effect,  it  should  be  provided: 

a.  that  the  principle  of  co-ownership  should  not  apply  to  matri- 
monial homes  that  were,  on  the  effective  date  of  the  legislation, 
registered  solely  in  the  name  of  a  wife,  unless  there  is  evidence 
sufficient  to  satisfy  a  court  that  the  spouses  have  agreed  to  share 
the  beneficial  interest  therein,  and 

b.  that  existing  security  interests  of  third  parties  (including  execu- 
tion creditors)  in  a  matrimonial  home,  as  of  the  effective  date 
of  such  legislation,  are  expressly  preserved  and,  except  for 
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those  provisions  governing  the  procedure  to  be  followed  in  the 
realization  of  a  security  interest  in  a  matrimonial  home,  are 
unaffected  by  it,  and 

c.    in  all  other  respects,  the  legislation  is  to  have  retrospective 
effect  only  as  between  spouses. 

100.  The  principle  of  co-ownership  should  not  operate  so  as  to  preclude 
a  donor  of  a  matrimonial  home  (or  of  funds  to  be  used  to  acquire 
such  an  asset)  from  transferring  the  entire  beneficial  interest  therein 
by  way  of  gift  to  one  of  the  spouses  where  it  is  the  donor's  inten- 
tion to  benefit  only  that  spouse. 

101.  The  beneficial  interest  of  a  non-tided  spouse  in  the  matrimonial 
home  should  prevail  over  the  claims  of  purchasers,  mortgagees  and 
creditors  who  transact  solely  with  the  spouse  holding  title.  Third 
parties  seeking  to  acquire,  or  to  secure,  a  beneficial  interest  in 
residential  premises  should  be  obliged  to  satisfy  themselves  that 
the  subject  property  is  not  a  matrimonial  home  or  to  require  the 
consent  of  the  non-tided  spouse  in  the  prescribed  form. 

102.  As  between  spouses  and  third  parties,  any  sale,  charge  or  other 
dealings  with  the  matrimonial  home  without  the  consent  of  both 
spouses  or  a  court  order  dispensing  with  consent,  should  be  void- 
able at  the  option  of  the  non-consenting  spouse,  but  only  upon  an 
application  to  the  court. 

103.  The  court  should  be  empowered  to  order  that  the  consent  of  a 
non-tided  spouse  be  dispensed  with  in  a  particular  transaction  upon 
such  terms  and  conditions  as  seem  just  where  such  consent  cannot 
be  readily  obtained  or  where  it  is  being  unreasonably  withheld 
having  regard  to  all  the  circumstances. 

104.  If  a  matrimonial  home  is  sold  by  one  spouse  without  the  written 
consent  of  the  other  spouse,  or  without  a  court  order  dispensing 
with  consent  having  been  obtained,  the  non-consenting  spouse 
should  have  a  claim  against  the  other  spouse  for  one-half  the  pro- 
ceeds of  the  sale,  or  the  right  to  apply  to  the  court  to  have  the  sale 
set  aside  and  for  such  other  relief  as  the  court  may  deem  just. 

105.  If  the  home  is  mortgaged  by  one  spouse  without  the  consent  of  the 
other  spouse,  the  security  acquired  thereby  should  in  no  event  be 
realized  for  an  amount  in  excess  of  the  actual  value  of  the  bene- 
ficial interest  of  the  titled  spouse.  In  such  circumstances,  no  sale  of 
the  home  should  be  permitted  under  the  mortgage  except  upon 
order  of  the  court  and  subject  to  the  rights  of  the  other  spouse. 

106.  A  non-consenting  spouse  who  has  notice  of  an  impending  trans- 
action involving  the  matrimonial  home  should  be  able  to  apply  to 
the  court  for  an  injunction  to  restrain  the  other  spouse  from  pro- 
ceeding with  the  transaction.  If  the  spouses  are  subject  to  the  matri- 
monial property  regime,  the  non-consenting  spouse  will  have  the 
additional  remedy  of  applying  to  the  court  for  a  winding-up  of  the 
matrimonial  property  regime,  and  with  it  the  assessment  of  an 
equalizing  claim. 

107.  Where  co-ownership  applies  and  a  matrimonial  home  is  sold  and 
the  proceeds  of  the  sale  are  applied  to  the  purchase  of  another 
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matrimonial  home,  the  rights  of  ownership,  occupation  and  control 
in  favour  of  both  spouses  should  then  attach  to  the  co-ownership 
of  the  subsequently  acquired  matrimonial  home. 

108.  Where  a  single  person  owns  a  mortgaged  dwelling  house  and  later 
marries,  bringing  the  mortgaged  premises  into  the  marriage  as  the 
matrimonial  home,  the  non-titled  spouse  will  acquire  rights  of  co- 
ownership  in  the  premises.  The  non-mortgagor  spouse  should  be 
given  the  right  to  step  into  the  shoes  of  the  mortgagor  spouse  in 
foreclosure  or  sale  proceedings,  to  be  added  as  a  party  in  any  such 
proceedings,  to  rely  on  any  defence  available  to  the  mortgagor 
spouse,  to  assume  the  obligation  for  discharging  any  arrears  of 
payments  under  the  mortgage,  to  make  continuing  payments  on 
the  mortgage  loan  and  to  receive  a  good  discharge  therefor,  and  to 
assume  the  responsibility  for  the  performance  of  any  of  the  mort- 
gagor's covenants  in  the  mortgage. 

Subject  to  these  provisions,  corollary  rights  of  the  mortgagee  should 
be  preserved. 

109.  Where  the  mortgage  is  secured  on  residential  property,  and  the 
mortgagee  knows  or  learns  at  any  time  before  or  during  the  pro- 
ceedings to  recover  possession  that  the  mortgagor  owner  is  mar- 
ried, the  mortgagee  should  have  the  duty  to  inquire  as  to  whether 
the  mortgage  is  secured  on  the  matrimonial  home.  If  so,  the  mort- 
gagee should  be  required  to  give  notice  to  the  non-mortgagor 
spouse  of  the  former's  intentions  with  respect  to  proceedings  for 
recovery  of  possession. 

110.  The  above-stated  principles  should  apply  equally  to  premises  ac- 
quired by  one  of  the  spouses  during  marriage  and  are  subject  to  a 
mortgage  at  the  date  when  they  became  the  matrimonial  home. 

111.  The  consent  of  the  non-titled  spouse  to  a  mortgage  of  the  matri- 
monial home  should  be  deemed  to  have  no  force  other  than  to  give 
full  effect  to  the  rights  of  the  mortgagee. 

112.  When  the  spouses  are  subject  to  the  matrimonial  property  regime 
and  that  regime  is  terminated,  for  whatever  reason  inter  vivos, 
whether  the  title  to  the  matrimonial  home  is  held  in  the  name  of 
one  of  the  spouses  or  as  joint  tenants,  the  net  value  of  the  matri- 
monial home  should  be  determined  and  one-half  of  that  amount 
added  to  the  net  estate  of  each  spouse  for  the  purpose  of  establish- 
ing the  creditor  spouse  and  the  amount  of  the  equalizing  claim 
owing  by  the  debtor  spouse. 

113.  Where  the  spouses  are  subject  to  the  matrimonial  property  regime, 
and  that  regime  is  terminated  by  the  death  of  one  of  the  spouses, 
the  same  principle  as  outlined  in  recommendation  112  should 
apply,  except  where  the  tide  to  the  matrimonial  home  is  held  in 
the  names  of  both  spouses  as  joint  tenants.  In  the  latter  event,  the 
parties  shall  be  deemed  to  have  agreed  that  the  entire  beneficial 
interest  in  the  home  should  pass,  on  death,  to  the  survivor. 

114.  Where  the  spouses  are  not  subject  to  the  matrimonial  property 
regime,  and  one  spouse  dies,  title  standing  in  the  name  of  one  of 
the  spouses,  there  should  be  an  equal  division  of  the  net  value  of 
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the  matrimonial  home,  subject  to  such  extended  occupational  rights 
as  may  be  granted  pursuant  to  recommendation  117. 

If  title  stands  in  the  joint  names  of  the  spouses  as  joint  tenants, 
effect  should  be  given  to  the  joint  tenancy  in  passing  the  full  bene- 
ficial interest  to  the  survivor. 

115.  Both  leasehold  and  life  interests  should  be  excluded  from  co- 
ownership  of  the  matrimonial  home. 

116.  The  occupational  rights  of  the  spouses  in  the  matrimonial  home 
should  prevail,  prima  facie,  over  any  rights  to  partition  and  sale, 
and  this  principle  should  be  clearly  expressed  by  statute. 

117.  The  court  should  have  a  general,  statutory  power  to  provide  for  an 
extension  of  occupational  rights  of  one  of  the  spouses. 

118.  Where  disputes  arise  between  the  spouses  concerning  the  identifica- 
tion of  the  matrimonial  home,  its  occupation  or  sale,  and  other 
matters  concerning  its  administration  and  disposition,  the  court 
should  have  power  on  summary  application,  to  make  such  order  as 
it  may  deem  just  in  accordance  with  the  tenor  and  spirit  of  matri- 
monial law  rather  than  strict  property  law  principles. 

119.  The  rights  to  dower  and  curtesy  should  be  abolished.  (See  chap- 
ter 14). 

120.  "Household  goods"  should  include  furniture  and  effects  used  in  or 
reasonably  necessary  to  the  running  of  a  home.  In  particular  cases 
the  decision  as  to  what  are  or  are  not  household  goods  should  be 
made  by  having  regard  to  the  spouses'  standard  of  living,  their 
resources  available  to  replace  any  item,  and  the  needs,  health  and 
welfare  of  the  spouses  and  children.  Purely  personal  items  and 
goods  used  by  a  spouse  for  business  purposes  should  be  excluded. 

121.  A  spouse  in  occupation  of  the  matrimonial  home  should  be  en- 
titled to  the  continued  use  and  enjoyment  of  the  household  goods 
until  that  right  is  varied  or  terminated  by  agreement  or  by  a  court 
order. 

122.  In  the  event  of  a  dispute,  neither  spouse  should  be  entitled  to 
remove  any  of  the  household  goods  without  the  consent  of  the  other 
spouse  or  leave  of  the  court. 

123.  The  court  should  have  power  to  make  orders  concerning  the  use 
and  enjoyment  of  the  household  goods  on  the  application  of  either 
spouse  in  separate  proceedings  or  in  proceedings  to  determine 
occupational  rights  in  the  matrimonial  home. 

124.  In  determining  an  application  relating  to  the  use  and  enjoyment 
of  the  household  goods  the  court  should  have  the  power  to  make 
such  order  as  it  thinks  just  and  reasonable  having  regard  to  the 
conduct  of  the  spouses  in  relation  to  each  other  and  otherwise,  to 
their  respective  needs  and  financial  resources,  to  the  needs  of  any 
children  and  to  all  the  circumstances  of  the  case. 

125.  On  an  application  relating  to  the  use  and  enjoyment  of  the  house- 
hold goods,  the  orders  which  the  court  may  make  should  include 
the  following: 
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( 1 )  an  order  requiring  either  spouse  to  allow  the  other  spouse  to 
have  the  use  and  enjoyment  of  the  household  goods; 

(2)  an  order  restraining  either  spouse  from  removing  the  household 
goods  from  the  use  and  enjoyment  of  the  other  spouse  or  from 
making  any  disposition  with  the  intention  of  depriving  the  other 
spouse  of  their  use  and  enjoyment; 

(3)  an  order  requiring  a  spouse  to  restore  or  deliver  the  household 
goods  to  the  other  spouse; 

(4)  an  order  regulating  or  terminating  the  right  of  either  spouse  to 
the  use  and  enjoyment  of  any  of  the  household  goods. 

126.  The  court  should  have  power  to  make  an  order  extending  the  right 
to  use  and  enjoy  household  goods  beyond  the  termination  of  the 
marriage  either  by  death  or  divorce,  or  annulment. 

127.  In  cases  of  conditional  sales,  in  every  case  where  the  purchaser's 
failure  to  make  regular  payments  on  household  goods,  then  the 
purchaser's  spouse  having  use  and  enjoyment  rights  should  be  en- 
titled to  pay  instalments  and  other  charges  due  under  the  condi- 
tional sales  agreement,  and  the  conditional  vendor  should  be 
obliged  to  accept  these  payments.  The  purchaser's  spouse  should 
also  have  the  right  to  be  joined  as  a  party  in  any  legal  proceedings 
arising  out  of  the  conditional  sales  agreement  and  should  be  able 
to  rely  on  any  defence  which  would  have  been  available  to  the 
purchaser  spouse. 

128.  On  an  application  by  one  spouse  against  the  other  spouse  concern- 
ing the  use  and  enjoyment  of  any  item  in  respect  of  which  a  third 
party  has  an  interest  under  a  conditional  sales  agreement,  the  court 
should  be  empowered  to  order  either  spouse  to  discharge  any 
liabilities  in  respect  of  that  item,  but  such  order  should  be  effective 
only  between  the  spouses  and  should  not  impose  liability  on  a 
spouse  directly  enforceable  by  a  third  party;  nor  should  it  relieve 
a  spouse  of  any  liability  to  a  third  party  under  a  conditional  sales 
agreement. 

129.  The  same  protection  afforded  to  the  non-owner  spouse,  of  house- 
hold goods  under  conditional  sale  agreements  but  subject  to  use 
and  enjoyment  rights  as  against  the  purchaser  spouse,  should  apply 
to  all  "near  sale"  transactions,  chattel  mortgages  and  the  like. 

130.  Payments  made  by  a  purchaser's  spouse  should  give  rise  to  a  bene- 
ficial interest  in  that  spouse. 

131.  The  vendor  who  is  brought  into  a  relationship  with  the  purchaser's 
spouse  pursuant  to  these  proposals,  however,  should  be  able  to 
treat  that  spouse  as  the  purchaser's  agent  for  all  purposes  of  the 
transaction,  including  eventual  transfer  of  title  to  the  purchaser, 
regardless  of  which  spouse  in  fact  made  the  payments. 

132.  Where  there  is  an  extension  of  the  right  to  use  and  enjoy  the  house- 
hold goods  by  a  court  order,  the  court  should  have  power  with 
respect  to  the  goods  that  have  not  been  fully  paid  for,  to  make 
an  order  for  mandatory  assignment  of  the  purchaser's  rights  under 
the  agreement  to  the  spouse  awarded  possession  of  the  goods, 
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whether  or  not  the  agreement  purports  to  be  assignable.  The  spouse 
to  whom  possession  was  awarded  would  thereby  become  directly 
liable  to  the  vendor  and  would  take  title  upon  completion  of  pay- 
ments. At  the  same  time  the  court  should  be  empowered  to  make 
an  order  for  reimbursement  of  the  amount  of  the  purchasing 
spouse's  beneficial  interests  extinguished  by  transfer  to  the  spouse 
awarded  possession  of  the  goods. 

133.  Where  a  marriage  is  not  terminated,  but  a  beneficial  interest  has 
arisen  in  a  spouse  who  has  stepped  into  the  shoes  of  the  purchaser 
of  household  goods  subject  to  use  and  enjoyment  rights,  disputes 
over  the  allocation  and  extent  of  beneficial  interests  should  be 
capable  of  resolution  by  a  summary  application  to  the  court. 

134.  The  Commission's  proposals  for  securing  the  use  and  enjoyment 
of  household  goods  (recommendations  120  to  133,  inclusive) 
should  apply  as  well  to  disputes  between  spouses  who  reside  in 
leasehold  premises. 

135.  In  all  proceedings,  including  divorce  proceedings,  where  issues  are 
raised  that  touch  or  concern  the  proprietary  or  occupational  rights 
of  spouses  in  a  matrimonial  home,  or  their  rights  to  the  use  and 
enjoyment  of  household  goods,  the  court  should  be  enabled,  without 
requiring  that  separate  proceedings  be  taken,  to  make  orders  con- 
cerning the  matters  dealt  with  in  these  recommendations. 

136.  Policies  insuring  the  matrimonial  home  against  fire  and  supple- 
mental perils  should  ensure  for  the  benefit  of  non-titled  spouses  to 
the  extent  of  their  interest  in  the  home,  in  order  that  their  position 
as  co-owners  or  as  occupants  of  the  matrimonial  home  is  not  preju- 
diced for  the  sole  reason  that  they  are  not  parties  to  the  insurance 
contract. 

Chapter  13     Succession 

137.  Where  a  spouse  dies  intestate  leaving  one  or  more  infant  children 
of  a  former  marriage  and  a  surviving  spouse  of  the  second  mar- 
riage, the  present  law  directs  that  no  preferential  share  is  payable 
to  the  surviving  spouse.  This  provision  in  section  13  of  The  Devo- 
lution of  Estates  Act  should  be  repealed. 

138.  Where  a  spouse  dies  intestate  leaving  a  surviving  spouse  but  no 
child  or  children  or  the  legal  representatives  of  deceased  children 
the  surviving  spouse  should  be  entitled  to  receive  the  entire  estate. 

139.  Where  a  person  dies  intestate  leaving  a  surviving  spouse  and  a 
child  or  children  or  the  legal  representatives  of  deceased  children 
the  estate,  subject  to  the  payment  of  the  preferential  share,  should 
be  distributed  as  follows: 

a.  If  the  intestate  dies  leaving  a  surviving  spouse  and  one  child, 
one-half  of  the  estate  shall  go  to  the  surviving  spouse. 

b.  If  the  intestate  dies  leaving  a  surviving  spouse  and  children, 
one-third  of  the  estate  shall  go  to  the  surviving  spouse. 

c.  If  a  child  dies  leaving  issue  and  the  issue  is  alive  at  the  date 
of  the  intestate's  death,  the  surviving  spouse  shall  take  the 
same  share  of  the  estate  as  if  the  child  had  been  living  at 
that  date. 


41-19 


,V 


d.  Where  the  intestate  dies  leaving  issue,  the  estate  shall  be  dis- 
tributed, subject  to  the  rights  of  the  surviving  spouse,  if  any, 
per  stirpes,  among  the  issue  except  where  the  lineal  descend- 
ants are  all  of  the  same  degree  of  kindred  to  the  intestate  in 
which  case  the  issue  take  per  capita. 

140.  The  repeal  of  the  dower  right  will  eliminate  any  disentitlement, 
based  on  the  status  of  that  right,  of  the  widow  from  sharing  in 
her  deceased  husband's  estate  on  intestacy.  No  new  form  of  dis- 
entitlement should  be  substituted.  If  it  is  thought  that  some  new 
form  of  disentitlement  is  necessary  or  desirable  such  a  provision 
should  apply  to  both  the  husband  and  the  wife. 

141.  The  rights  of  illegitimate  children  to  share  under  the  intestate 
succession  laws  should  be  those  recommended  for  enactment  in 
the  Commission's  Report  on  Family  Law,  Part  III,  Children. 

142.  Where  a  person  dies  intestate  leaving  no  surviving  spouse  or  lineal 
descendants  the  estate  should  be  distributed  as  follows: 

a.  If  an  intestate  dies  leaving  no  widow  or  issue,  his  estate  shall 
go  to  his  father  and  mother  in  equal  shares  if  both  are  living, 
but  if  either  of  them  is  dead  the  estate  shall  go  to  the  survivor. 

b.  If  an  intestate  dies  leaving  no  widow,  issue,  father  or  mother,  his 
estate  shall  go  to  his  brothers  and  sisters  in  equal  shares,  and 
if  any  brother  or  sister  is  dead,  the  children  of  the  deceased 
brother  or  sister  shall  take  the  share  their  parent  would  have 
taken  if  living. 

c.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother  or  sister,  his  estate  shall  go  to  his  nephews  and  nieces 
in  equal  shares  and  in  no  case  shall  representation  be  ad- 
mitted. 

d.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother,  sister,  nephew  or  niece,  his  estate  shall  go  in  equal 
shares  to  the  next  of  kin  of  equal  degree  of  consanguinity  to 
the  intestate  and  in  no  case  shall  representation  be  admitted. 

e.  For  the  purposes  of  the  laws  of  intestate  succession,  degrees 
of  kindred  shall  be  computed  by  counting  upward  from  the 
intestate  to  the  nearest  common  ancestor  and  then  downward 
to  the  relative;  and  the  kindred  of  the  half-blood  shall  inherit 
equally  with  those  of  the  whole-blood  in  the  same  degree. 

f.  Descendants  and  relatives  of  the  intestate,  begotten  before  his 
death  but  born  thereafter,  shall  inherit  as  if  they  had  been 
bora  in  the  lifetime  of  the  intestate  and  had  survived. 

g.  In  accordance  with  previous  recommendations  the  estate  of  a 
woman  dying  intestate  shall  be  distributed  in  the  same  pro- 
portions and  in  the  same  manner  as  the  estate  of  a  man  so 
dying,  with  the  widower  being  entitled  to  the  same  benefits  as 
those  prescribed  above  for  the  widow. 

143.  Where  the  deceased  who  is  subject  to  the  matrimonial  property 
regime  dies  intestate  leaving  a  surviving  spouse  and  issue  and  the 
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value  of  the  equalizing  claim  exceeds  $50,000,  the  surviving 
spouse  should  not  be  entitled  to  any  preferential  share.  If,  how- 
ever, the  value  of  the  equalizing  claim  is  less  than  $50,000,  the 
surviving  spouse  should  be  entitled  to  receive  a  preferential  share 
sufficient  to  increase  the  equalizing  claim  to  that  amount.  The 
surviving  spouse's  distributive  share  should  be  unaffected  by  the 
equalizing  claim. 

144.  Where  two  or  more  persons"  die  at  the  same  time  or  in  circum- 
stances rendering  it  uncertain  which  of  them  survived  the  other 
or  others,  the  estate  of  each  such  person  shall  be  distributed 
separately.  These  provisions  should  be  subject  to  sections  197  and 
260  of  The  Insurance  Act,  section  36  of  T/ie  Wills  Act  and  any 
provisions  contained  in  the  will  of  the  testator  specially  directed 
to  cover  these  eventualities. 

145.  Where  husband  and  wife  who  are  subject  to  the  matrimonial 
property  regime  die  at  the  same  time  or  in  circumstances  render- 
ing it  uncertain  which  of  them  survived  the  other,  the  equalizing 
claim  should  be  applied  to  their  estates  and  thereafter  the  estate 
of  each  spouse  should  be  distributed  separately  as  if  there  were 
no  surviving  spouse. 

146.  In  view  of  the  other  recommendations  contained  in  this  report 
there  should  be  no  enactment  of  a  "forced  share"  provision  reduc- 
ing the  amount  of  property  which  is  subject  to  testamentary  dis- 
position. 

147.  A  spouse  subject  to  the  matrimonial  property  regime  who  makes 
a  testamentary  disposition  in  favour  of  his  or  her  spouse  should 
be  taken  as  intended  to  confer  a  benefit  on  the  beneficiary  spouse 
in  addition  to  any  equalizing  claim  that  may  be  payable  by  the 
estate  of  the  deceased  spouse. 

148.  An  equalizing  claim  should  have  priority  over  all  legacies,  and 
other  testamentary  dispositions,  with  the  exception  of  a  legacy 
given  in  satisfaction  of  a  debt.  If  the  payment  of  an  equalizing 
claim  will  leave  insufficient  property  in  the  hands  of  the  personal 
representative  to  make  the  specific  or  general  distribution  directed 
by  the  testator  in  his  will,  then  the  ordinary  rules  of  abatement 
should  apply. 

149.  The  Commission  reaffirms  the  recommendations  of  its  previous 
report  for  the  enactment  of  The  Uniform  Wills  Act. 

Chapter  14    Other  Consequential  or  Necessary  Changes 
in  Matrimonial  Property  Law 

150.  Where  any  question  arises  as  to  the  right  of  a  husband  or  wife 
to  any  allowance  or  money  furnished  by  one  spouse  to  the  other 
for  the  expenses  of  the  matrimonial  home  or  for  similar  purposes, 
or  to  any  property  acquired  out  of  such  money,  the  money  or 
property  shall,  in  the  absence  of  any  agreement  between  them  to 
the  contrary,  be  treated  as  belonging  to  the  husband  and  wife  in 
equal  shares  as  joint  tenants. 
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151.  Money  in  a  joint  bank  account  or  a  common  fund,  in  the  absence 
of  an  agreement  to  the  contrary,  should  be  treated  as  belonging 
to  the  husband  and  wife  in  equal  shares  as  joint  tenants.  The 
same  result  should  obtain  with  respect  to  property  acquired  out 
of  a  joint  bank  account  or  common  fund,  subject,  however,  not 
only  to  any  agreement  to  the  contrary,  but  also  to  an  exception 
where  the  nature  of  the  property  (such  as  clothing)  makes  it 
obvious  that  it  is  intended  that  the  property  belong  to  one  spouse 
absolutely. 

152.  Where  one  spouse,  whether  husband  or  wife,  acquires  property 
and  causes  the  title  to  be  placed  in  the  name  of  the  other,  then,  in 
the  absence  of  evidence  of  a  contrary  intention,  the  transaction 
should  be  considered  as  one  of  gift. 

153.  Dum  casta  clauses,  when  contained  in  separation  agreements, 
should  be  deemed  to  have  no  effect  upon  the  obligation  to  main- 
tain except  insofar  as  the  maintaining  spouse,  as  a  defence  to  any 
action  brought  under  the  agreement,  can  show  that  the  failure 
to  remain  chaste  has  reduced  the  financial  need  of  the  other  spouse. 

154.  Section  12  of  The  Married  Women's  Property  Act  should  be  re- 
pealed and  re-enacted  in  such  a  way  as  to  provide  for  the  summary 
settlement  of  disputes  between  spouses  in  matters  arising  out  of 
any  legislation  implementing  the  proposals  in  this  report,  as  well 
as  other  property  questions,  giving  the  court  broad  powers  to  deal 
with  novel  and  unanticipated  issues. 

155.  The  jurisdiction  contemplated  in  the  proposed  revision  of  section 
12  should  be  conferred  upon  the  integrated  Family  Court  at  such 
time  as  that  court  comes  into  existence. 

156.  The  present  legal  incapacity  of  a  married  woman  to  act  as  guardian 
ad  litem  or  next  friend  should  be  removed. 

157.  The  property  interest  of  tenancy  by  entireties  should  be  abolished. 

158.  Section  13(2)  of  The  Conveyancing  and  Law  of  Property  Act 
should  be  amended  to  provide  that  where  in  the  circumstances 
dealt  with  in  section  13(1)  the  two  persons  are  married  to  each 
other  they  take  as  joint  tenants  unless  a  contrary  intention  suffi- 
ciently appears  on  the  face  of  the  document  that  they  are  to  take 
as  tenants  in  common. 

159.  All  property  which,  (a)  at  the  date  of  legislation  abolishing  the 
doctrine,  was  the  separate  property  of  a  married  woman  or  held 
for  her  separate  use  in  equity;  or  (b)  belongs  to  a  married  woman 
on  her  marriage  after  the  abolition  of  the  doctrine;  or  (c)  after 
the  enactment  of  the  repealing  legislation,  is  acquired  by  or 
devolves  upon  a  married  woman,  should  belong  to  her  in  all  re- 
spects as  if  she  were  an  unmarried  woman  and  may  be  disposed 
of  accordingly. 

160.  The  doctrine  of  restraints  on  anticipation  with  respect  to  married 
women's  separate  property  should  be  abolished,  existing  restraints 
should  be  declared  to  be  inoperative  and  new  restraints  should 
be  prohibited. 
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161.  The  doctrines  of  dower  and  curtesy  should  be  abolished.  Where 
both  spouses  are  living,  the  rights  recommended  in  chapter  12 
should  replace  dower  inchoate.  In  those  marriages  that  have  been 
terminated  by  the  death  of  the  husband  before  the  effective  date  of 
the  new  legislation,  vested  rights  to  dower  consummate  should  be 
preserved.  It  will  also  be  necessary  to  preserve  the  rights  of 
widows  in  this  class  to  elect  between  dower  and  their  rights  under 
The  Devolution  of  Estates  Act.  In  those  marriages  that  have  ter- 
minated by  the  death  of  the  wife  before  the  effective  date  of  the 
new  legislation,  and  six  months  have  not  passed  since  the  death, 
it  will  be  necessary  as  a  transitional  matter,  to  preserve  the  right 
of  the  widower  to  elect  to  take  his  estate  by  the  curtesy. 

162.  The  common  law  doctrine  of  unity  of  legal  personality  of  husband 
and  wife  should  be  abolished. 

163.  The  court  should  be  given  jurisdiction  under  section  12  of  The 
Married  Women's  Property  Act  notwithstanding  that  the  property 
or  money  which  is  in  dispute  has  been  disposed  of  by  the  spouse 
having  possession  or  control  over  it,  or  is  otherwise  not  in  exist- 
ence at  the  time  of  the  application. 

164.  Where  a  man  and  a  woman,  not  being  married  to  each  other,  have 
lived  together  as  husband  and  wife  for  a  period  of  not  less  than 
two  years,  the  mutual  eligibility  for  maintenance  which  is  available 
under  the  revised  maintenance  proposals  to  husbands  and  wives 
should  also  be  available  to  these  persons  during  their  joint  lives 
while  living  together  as  husband  and  wife,  but  are  not  married. 

165.  Where  a  man  and  a  woman  who,  not  being  married  to  each  other, 
have  lived  together  as  husband  and  wife  for  a  period  of  not  less 
than  two  years,  and  made  contractual  arrangements  with  respect 
to  their  union,  that  such  contracts  should  no  longer  be  capable 
of  being  defeated  on  the  ground  that  contracts  made  in  such  cir- 
cumstances are  based  on  an  illegal  consideration. 
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REPORT  ON  FAMILY  LAW,  PART  V:     FAMILY  COURTS 

(1974) 

Part  V  of  the  Report  on  Family  Law  deals  with  Family  Courts.   In 
this  part  of  the  report  the  Commission  recommends  the  establishment  of  a 
new  Family  Court  having  integrated  jurisdiction  in  all  family  law  matters. 
The  report  deals  at  some  length  with  the  organization,  function, 
jurisdiction  and  administration  of  the  proposed  new  court  along  with  the 
full  range  of  satellite  support  services  and  personnel  now  generally 
accepted  as  being  necessary  for  the  proper  processing,  adjudication  and 
disposition  of  problems  arising  in  the  family  relations. 
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CHAPTER  VIII 


SUMMARY  OF 
RECOMMENDATIONS 


1.  There  should  be  established  in  Ontario  a  court  of  record  known 
as  the  Family  Court  of  Ontario  which  would  be  capable  of  exer- 
cising exclusive  original  jurisdiction  in  all  family  law  matters. 

2.  The  jurisdiction  of  the  proposed  Family  Court  should  be  set  out 
clearly  in  a  new  Family  Court  Act. 

3.  The  proposed  Family  Court  Act  should  contain  a  provision  which 
will  confer  the  parens  patriae  power  on  the  new  Family  Court. 

4.  The  Family  Court  should  be  elevated  from  its  present  place  in  the 
hierarchy  of  courts  in  Ontario. 

5.  The  Family  Court  must  be  first  and  foremost  a  court  of  law,  but 
the  rather  special  context  of  a  Family  Court  demands  that  its  pro- 
cedures be  modified  to  suit  its  unique  function,  and  that  it  be 
equipped  with  a  professional  staff  trained  in  the  behavioural  and 
social  sciences  in  order  to  assist  it  in  fulfilling  its  therapeutic 
function. 

6.  The  task  of  establishing  a  new  code  of  procedure  for  the  Family 
Court  should  be  left  for  the  Rules  Committee  of  that  Court. 

7.  The  proposed  Family  Court  should  be  capable  of  receiving  all  the 
jurisdiction  in  family  law  matters  which  can  be  conferred  by  the 
Legislature  as  well  as  all  the  jurisdiction  which  must  be  conferred 
by  Parliament  or  which  requires  the  appointment  of  a  judge  under 
section  96  of  the  British  North  America  Act. 

8.  The  Family  Court  should  be  separate  from  the  existing  traditional 
courts  and  should  be  staffed  by  judges  who  collectively  would  be 
capable  of  exercising  jurisdiction  over  matters  within  the  competency 
of  section  96  judges,  and  also  over  matters  within  the  competency 
of  provincially  appointed  judges. 

9.  There  should  be  a  branch  of  the  Family  Court  in  each  county 
and  district  in  Ontario. 

10.  The  existing  Family  Courts — the  Provincial  Courts  (Family 
Division) — should  be  abolished. 

11.  That  part  of  The  Provincial  Courts  Act  which  deals  with  the  Pro- 
vincial Courts  (Family  Division)  should  be  repealed,  and  replaced 
by  a  new  statute,  The  Family  Court  Act,  which  will  set  out  inter 
alia  the  jurisdiction  and  structure  of  the  new  Family  Court. 

12.  The  Family  Court  should  be  staffed  by  judges  of  differing  jurisdic- 
tion, one  group  to  be  appointed  by  the  federal  government  under 
section  96  of  the  British  North  America  Act,  and  one  group  to  be 
appointed  by  the  province. 
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13.  Those  judges  appointed  under  section  96  should  receive  and  exer- 
cise jurisdiction  in  all  family  law  matters,  and  especially  in  matters 
now  heard  by  federally  appointed  judges,  and  those  appointed  by 
the  province  should  exercise  jurisdiction  in  the  matters  heard  at 
the  present  time  by  the  Provincial  Judges  (Family  Division),  and 
such  additional  jurisdiction  as  can  be  conferred  on  them. 

14.  The  proposed  Family  Court  Act  should  be  divided  into  at  least 
two  Parts,  one  Part  to  set  out  the  duties  and  the  jurisdiction  of 
the  federaly  appointed  judges,  and  another  Part  to  set  out  the 
duties  and  the  jurisdiction  of  the  judges  appointed  by  the  Prov- 
ince. "Judge"  should  be  defined  as  (i)  under  Part  I  the  judge 
of  a  county  or  district  court,  or  a  judge  appointed  directly  to  the 
Family  Court  by  the  Governor  General  in  Council,  or  (ii)  under 
Part  II,  a  family  court  judge  appointed  by  the  Lieutenant  Governor 
in  Council  under  this  Act. 

15.  In  the  initial  stages  of  the  development  of  the  proposed  Family  Court, 
the  County  or  District  judge  might  be  ex  officio  a  judge  of  the  Family 
Court,  but  in  large  urban  centres  where  the  population  and  business  of 
the  Court  require  full-time  federally  appointed  Family  Court  judges  a 
number  of  such  judges  should  be  appointed  directly  to  the  Family 
Court  by  the  Governor  General  in  Council  at  the  outset,  and  these 
judges  would  be  ex  officio  judges  of  the  County  and  District  Court. 
The  provincially  appointed  judges  should  continue  to  sit  on  a  full- 
time  basis  in  each  Family  Court  installation,  exercising  their  present 
jurisdiction  together  with  such  additional  jurisdiction  as  may  be  con- 
ferred on  them. 

16.  If  it  is  thought  desirable  to  avoid  completely  the  necessity  of  calling 
upon  the  County  Court  judges  to  perform  the  functions  of  the  feder- 
ally appointed  Family  Court  judges,  this  could  be  accomplished  by 
making  provision  for  a  small  number  of  judges,  in  addition  to  those 
appointed  full-time  to  the  Family  Court  in  the  large  urban  centres, 
to  be  appointed  by  the  Governor  General  in  Council  directly  to  the 
Family  Court.  Each  of  these  judges,  while  having  province-wide  juris- 
diction, would  have  a  geographically  limited  circuit,  so  that  one  judge 
could  serve  the  Family  Court  in  more  than  one  county.  Where  full- 
time  federally  appointed  Family  Court  judges  are  required  in  large 
urban  centres  they  should  not  be  required  to  go  on  circuit  The  pro- 
vincially appointed  judges  would  continue  to  sit  on  a  full-time  basis 
in  each  branch  of  the  Family  Court. 

17.  The  Family  Court  should  have  exclusive  original  jurisdiction  in  all 
family  law  matters  as  defined  in  this  Report. 

18.  Parties  should  be  given  the  right  of  having  certain  matters  removed 
into  the  Supreme  Court,  either  on  the  application  of  one  party,  or  on 
a  referral  by  a  judge  of  the  Family  Court.  In  either  case  removal 
should  be  permitted  only  with  leave  of  the  Supreme  Court.  Provision 
for  removal,  however,  should  be  confined  to  those  family  law  matters 
over  which  the  Supreme  Court  now  exercises  jurisdiction,  either  ex- 
clusively or  concurrently.  It  would  not  apply  to  those  matters  in 
which  jurisdiction  conferred  by  the  Provincial  Legislature  is  now 
exclusively  exercised   by  Provincial  Judges   (Family  Division)    and 
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likewise  it  would  not  apply  to  those  matters  in  which  jurisdiction  is 
conferred  by  Parliament  on  Provincial  Judges  (Family  Division). 

19.  Actions  commenced  in  error  in  the  Supreme  Court  should  not  be 
declared  null,  but  should,  on  the  application  of  one  of  the  parties 
to  a  judge  of  the  Supreme  Court  be  capable  of  being  reinstated  in 
the  Family  Court  nunc  pro  tunc. 

20.  In  cases  which  involve  mixed  issues  it  should  be  possible,  on  appli- 
cation, for  the  Supreme  Court  to  hear  the  case  in  toto.  The  Supreme 
Court  should,  therefore,  have  remedial  power  on  application  to 
direct  that  the  whole  case  be  heard  before  it. 

21.  Unless  objection  is  taken  to  the  jurisdiction  of  the  Family  Court  in 
a  particular  matter  before  it,  the  Court  should  be  deemed  to  have 
had  jurisdiction. 

22.  Should  an  objection  be  taken  to  the  Family  Court's  jurisdiction,  but 
the  Court  proceed  to  exercise  jurisdiction,  then,  even  though  it  takes 
jurisdiction  improperly,  an  appellate  tribunal  should  have  the  express 
power  to  give  the  same  judgment  that  the  lower  court  could  have 
given  had  it  had  jurisdiction. 

23.  Appeals  from  the  provincially  appointed  Family  Court  judges  should 
be  taken  in  the  first  instance  to  the  federally  appointed  Family  Court 
judges. 

24.  Appeals  from  the  matters  heard  by  the  federally  appointed  Family 
Court  judges  either  in  the  first  instance  or  on  appeal  from  a  judge 
or  order  of  a  provincially  appointed  Family  Court  judge,  should  be 
taken  to  the  Divisional  Court,  in  the  latter  case  only  with  leave. 

25.  All  appeals  should  be  taken  on  the  record  with  leave  to  introduce 
new  evidence. 

26.  Appeals  from  a  judgment  or  order  of  the  Divisional  Court  should  be 
taken  to  the  Court  of  Appeal,  only  with  leave,  and  only  on  questions 
that  are  not  questions  of  fact  alone. 

27.  Hie  Family  Court  should  have  a  Rules  Committee  to  make  rules 
regulating  the  practice  and  procedure  of  the  court.  The  proposed 
Family  Court  Act  should  provide  for  and  set  out  the  duties  of  the 
Rules  Committee  in  terms  similar  to  those  contained  in  The  Provin- 
cial Courts  Act. 

28.  The  Chief  Judge  of  the  Family  Court  should  be  an  appointee  who  is 
capable  of  exercising  (or  rendered  capable  of  acquiring)  compre- 
hensive jurisdiction  in  family  law  matters. 

29.  The  Chief  Judge  should  be  in  a  position  to  devote  his  full-time 
attention  to  the  affairs  of  the  new  Family  Court,  regardless  of  his 
official  or  ex  officio  capacity,  if  any,  in  the  County  Court. 

30.  The  proposed  Family  Court  Act  should  provide  for  the  appointment 
of  a  Chief  Judge,  and  should  set  out  his  duties  in  clear  terms.  The 
specification  of  the  Chief  Judge's  duties  should  not  be  left  for  the 
regulations  which  might  be  made  pursuant  to  the  Act 

31.  The  authority  and  duties  of  the  Chief  Judge  should  be  defined  clearly 
and  precisely,  but  should  not  be  rigidly  prescribed.  They  should  be 
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defined  to  include  certain  matters,  thereby  preserving  some  element 
of  flexibility. 

32.  The  duties  prescribed  for  the  Chief  Judge  should  include  the  follow- 
ing: 

( 1 )  Assigning  Family  Court  judges  throughout  the  province  and 
arranging  sittings; 

(2)  Exercising  general  supervision  and  control,  including  routine 
disciplinary  authority  over  the  Family  Court  judges,  justices  of 
the  peace  and  any  para-judicial  personnel  that  may  be  required; 

(3)  Developing  and  supervising  educational  and  study  programmes 
for  Family  Court  judges; 

(4)  Establishing  guidelines  on  policy  matters  related  to  practice  and 
procedure,  with  a  view  to  encouraging  uniformity  of  judicial 
practice; 

(5)  Taking  part  in  the  administrative  task  of  co-ordinating  the  sup- 
port services  available  to  the  Family  Court  and  of  ensuring  their 
efficient  integration  with  the  Court's  adjudicative  function; 

(6)  Exercising  general  supervision  and  control  over  the  Court's  an- 
cillary services.  This  task  he  should  share  with  the  person 
responsible  for  the  Court's  support  services — the  Director  of 
Support  Services; 

(7)  Making  the  objectives  and  work  of  the  Family  Court  known  to 
the  public; 

(8)  Consulting  with  the  Attorney  General  and  his  department  on 
the  matter  of  the  Court's  budget; 

(9)  Drawing  to  the  attention  of  the  Attorney  General  imminent 
retirements  or  resignations  of  Family  Court  judges,  as  well  as 
vacancies  which  have  not  been  filled. 

33.  The  Chief  Judge  of  the  Family  Court  should  be  provided  with  a 
highly  qualified  executive  assistant  to  aid  him  in  the  carrying  out 
of  his  administrative  responsibilities. 

34.  Each  Family  Court  judge  should  have  jurisdiction  throughout  Ontario 
and  the  proposed  Family  Court  Act  should  so  provide. 

35.  No  person  should  be  appointel  a  Family  Court  judge  who  is  not 
legally  qualified.  We  would  define  a  legally  qualified  person  as  one 
who  is  a  member  of  the  Bar  of  one  of  the  provinces  of  Canada. 

36.  Post-appointment  and  continuing  education  should  be  provided  for 
Family  Court  judges. 

37.  Provision  should  be  made  in  The  Judicature  Act  for  a  Judicial  Coun- 
cil for  all  provincially  appointed  judges,  whether  serving  on  the  pro- 
posed Family  Court  or  on  the  Provincial  Court.  Many  of  the 
provisions  respecting  the  function  and  duties  of  the  existing  Judicial 
Council  under  The  Provincial  Courts  Act  should  be  preserved  in 
The  Judicature  Act. 
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38.  The  Judicial  Council's  membership  should  be  similar  to  that  of  the 
existing  Judicial  Council,  with  appropriate  amendments  to  take  into 
account  the  new  structure  of  the  Family  Court. 

39.  No  person  should  be  appointed  a  Family  Court  judge  unless  that 
person  has  been  approved  by  the  Judicial  Council. 

40.  To  the  extent  that  justices  of  the  peace  may  be  required  to  carry 
out  duties  in  the  Family  Court,  they  should  be  subject  to  the  super- 
vision and  control  of  the  local  judge  or  judges  of  the  Family  Court 
with  ultimate  supervision  and  control  being  exercised  by  the  Chief 
Judge  of  the  Family  Court. 

41.  The  membership  of  the  Justices  of  the  Peace  Council  should  reflect 
the  contribution  of  justices  of  the  peace  to  the  Family  Court,  and  the 
Chief  Judge  of  the  Family  Court  should  be  represented  on  it. 

42.  The  Family  Court  should  be  equipped  with  adequate  support  services. 

43.  An  inter-disciplinary  committee  should  be  established  for  making  a 
thorough  study  of  the  types  of  support  services  the  Family  Court 
should  have  and  for  making  detailed  recommendations  for  the  intro- 
duction and  implementation  of  the  support  services  indicated  as  re- 
quired in  this  Report.  In  addition  to  the  legal  discipline  a  variety  of 
disciplines  are  involved  in  providing  support  services  for  the  Family 
Court,  and  this  committee  should  be  representative  of  each  of  them. 

44.  The  support  services  of  the  Family  Court  should  be  available  uni- 
formly throughout  Ontario.  It  may  be  that  this  will  require  that  the 
support  services  be  organized  on  a  regional  basis,  with  a  skeleton 
referral  staff  at  each  court  centre.  A  feasibility  study  with  regard  to  an 
appropriate  grouping  of  resources  on  a  regional  basis  should  be 
undertaken  without  delay. 

45.  Until  such  time  as  it  is  possible  to  provide  the  type  and  range  of 
support  services  we  propose,  either  on  a  local  or  regional  basis,  and 
as  a  supplement  to  them,  the  Family  Court  should  provide  the  focal 
point  for  the  co-ordination  of  existing  private  and  community  re- 
sources. 

46.  In  the  individual  court  centres  the  support  services  should  be  subject 
on  a  day-to-day  basis  to  the  supervision  of  the  local  judge,  who  will, 
of  course,  work  closely  with  his  administrative  clerk  and  with  the 
counsellors,  psychiatrists,  lawyers,  probation  officers,  social  workers 
and  others  responsible  for  providing  the  support  services  in  that 
locality. 

47.  At  the  provincial  level  ultimate  direction  and  supervision  of  these 
services,  on  a  province-wide  basis,  should  rest  with  the  Chief  Judge 
of  the  Family  Court. 

48.  To  assist  the  Chief  Judge  in  this  task  a  Director  of  Support  Services 
should  be  appointed  who  would  be  responsible  to  the  Chief  Judge. 

49.  The  duties  of  the  Director  of  Support  Services  should  include  the 
following: 

( 1 )  Liaison  with  the  judges  in  the  various  court  centres  with  a  view 
to  determining  their  requirements,  both  in  terms  of  support  staff 
and  type  of  support  services  being  or  required  to  be  provided. 
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(2)  Liaison  with  the  Ministries  icsponsiblc  for  providing  the  support 
services  for  the  Family  Court. 

(3)  Liaison  with  community  resources  and  private,  volunteer 
agencies. 

(4)  Liaison  with  the  Provincial  Director  of  Court  Administration 
and  the  Regional  Directors. 

(5)  Liaison  with  the  personnel  at  each  court  centre,  and  in  each 
community  actually  providing  the  various  services. 

(6)  Assigning  support  staff  personnel  to  fill  temporary  needs  that 
may  arise  from  time  to  time  in  the  various  court  centres.  This 
will  be  especially  important  if  the  Family  Court's  services  are 
regionalized. 

(7)  Reporting  to  the  Chief  Judge  of  the  Family  Court. 

(8)  General  supervisory  functions  with  a  view  to  the  uniform  pro- 
vision of  support  services  throughout  the  Province. 

(9)  To  keep  in  constant  review  the  nature  and  range  of  support 
services  necessary  for  the  development  of  an  effective  Family 
Court. 

50.  The  provision  and  the  administration  of  the  support  services  of  the 
Family  Court  should  be  an  integral  part  of  the  centralized  Family 
Court  system  that  has  been  proposed,  thereby  bringing  their  day- 
to-day  operation  under  the  close  supervision  of  the  court's  chief 
judicial  officer.  The  direct  link  between  the  central  office  of  the  Fam- 
ily Court  and  its  support  services  wherever  they  are  found  should  be 
the  Director  of  Support  Services. 

51.  Representatives  of  the  various  services  should  be  available  to  serve 
the  court  either  through  personnel  permanently  located  where  pos- 
sible and  feasible  at  each  court  centre,  or  where  circumstances 
dictate,  by  personnel  available  on  a  regional  basis  to  serve  a  number 
of  court  centres.  A  list,  and  not  necessarily  an  exhaustive  one,  of 
the  support  services  essential  for  the  proper  functioning  of  a  Family 
Court  would  be: 

(1)  Administrative  Service; 

(2)  Family  Counselling  Service; 

(3)  Conciliation  Service; 

(4)  Office  of  the  Law  Guardian; 

(5)  Legal  Branch; 

(6)*  Assessment  Branch; 

(7)  Clinical  Branch; 

(8)  Probation  Branch; 

(9)  Detention  Facility; 

(10)  Group  Homes. 

52.  The  administrative  services  of  each  branch  of  the  Family  Court 
should  be  under  the  direction  of  the  local  administrative  clerk. 
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53.  A  Family  Counselling  Service  should  be  established  at  each  court 
centre  and  all  possible  steps  should  be  taken  to  ensure  its 
development. 

54.  The  Family  Counselling  Service  should  have  three  main  functions: 

(1)  It  should  be  the  function  of  this  service  to  define  initially  the 
problem  or  problems  presented  by  a  party  or  parties. 

(2)  The  Family  Counselling  Service  should  exercise  a  classification 
function  in  an  effort  to  select  the  appropriate  body  to  render 
the  required  assistance. 

(3)  The  Family  Counselling  Service  should  refer  the  party  or  parties 
to  the  appropriate  court  or  community  agencies. 

55.  Highly  qualified  staff  should  be  recruited  to  the  Family  Counselling 
Service,  and  salary  scales  should  be  set  so  as  to  attract  the  most  able 
men  and  woment  to  this  service.  Training  programmes  should  be 
developed  for  the  counselling  staff  at  regular  intervals. 

56.  A  conciliation  procedure  which  is  designed  to  settle  various  issues 
between  the  parties,  though  not  the  issue  of  reconciliation,  should  be 
introduced  into  Ontario's  Family  Court  system.  If  the  possibility  of 
reconciliation  exists  the  parties  should  be  referred  to  an  outside  agency 
for  long  term  counselling. 

57.  Conciliation  should  not  be  made  compulsory,  at  least  until  the 
system  has  been  in  operation  for  some  time,  so  that  a  proper 
assessment  of  it  can  be  made. 

58.  Complete  confidentiality  must  be  preserved  if  people  are  to  be  en- 
couraged to  resort  to  the  courts  conciliation  service.  A  joint  privilege, 
therefore,  should  attach  and  it  should  belong  to  the  spouses. 

59.  The  office  of  the  Law  Guardian  should  be  established. 

60.  All  persons  who  come  to  the  Family  Court  should  be  provided  with 
legal  advice,  and,  if  necessary,  legal  representation.  Legal  advice  and 
representation  should  come  from  members  of  the  Bar  who  are  in 
private  practice.  Should  the  party  or  parties  themselves  be  unable 
to  finance  legal  assistance,  then  such  assistance  for  them  should  be 
secured  through  the  Legal  Aid  Plan.  Defence  lawyers  should  not  be 
members  of  the  court  staff. 

61 .  The  Family  Court  should  have  a  Legal  Branch,  and  this  branch  should 
exercise  the  function  of  representing  the  public  interest,  if  this  is 
required,  in  any  case  before  the  Family  Court. 

62.  Inter  alia  the  Legal  Branch  of  the  Family  Court  should  absorb  the 
present  functions  of  the  Queen's  Proctor. 

63.  The  Legal  Branch  should  present  evidence  in  delinquency  proceed- 
ings since  it  is  undesirable  that  this  function  should  be  performed  by 
police  officers,  social  workers,  probation  officers,  or  others. 

64.  The  Legal  Branch  should  perform  a  similar  function  in  applications 
for  wardship. 

65.  The  Legal  Branch  should  have  notice  of  all  cases  coming  before  the 
Family  Court  which  involve  children,  and  the  Legal  Branch  should 
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have  a  right  of  audience  where  it  deems  it  appropriate  to  appear  in 
the  public  interest,  or  for  the  assistance  of  the  court  in  the  presenta- 
tion of  evidence  and  reports,  or  where  the  judge  requires  it  to  appear. 

66.  The  Legal  Branch  should  not  assume  any  defence  functions  on  behalf 
of  a  child  since  this  is  the  function  of  the  proposed  office  of  the  Law 
Guardian. 

67.  The  Legal  Branch  should  assume  the  responsibility  for  carriage  of 
the  matter  on  a  return  of  a  summons  for  alimony,  maintenance  or 
custody,  except  when  both  parties  are  represented  by  counsel. 

68.  An  Assessment  Branch  of  the  Family  Court  should  be  established  to 
administer  an  improved  system  for  the  assessment  and  enforcement 
of  maintenance  obligations. 

69.  Court  Clinics  should  be  expanded  and  psychiatric  services  should  be 
made  more  accessible  to  the  Family  Court. 

70.  Probation  services  should  be  expanded  where  required  and  a 
specialized  juvenile  probation  service  be  developed. 

71.  Detention  facilities  should  be  available  to  each  court  centre.  Since 
there  will  be  some  centres  which  cannot  reasonably  be  expected  to 
support  their  own  facilities,  detention  facilities  outside  the  large  urban 
centres  should  be  available  on  a  regional  basis  so  that  one  installation 
can  service  more  than  one  court  centre. 

72.  An  adequate  number  of  foster  group  homes  staffed  by  qualified  per- 
sonnel should  be  provided  and  all  foster  group  homes  should  be 
brought  under  the  closest  supervision  and  regulation  of  the  provincial 
government  through  the  Family  Court. 

73.  The  police  should  not  be  responsible  for  the  maintenance  of  security 
within  the  court  rooms  of  the  Family  Court.  This  function  should  be 
carried  out  by  civilian  court  personnel  specifically  trained  and  respon- 
sible for  this  task. 

74.  The  Chief  Judge  of  the  Family  Court  together  with  the  Provincial 
Director  of  Court  Administration  should  formulate  and  publicize  a 
statement  of  general  principles  or  guidelines  governing  case-scheduling 
applicable  to  all  the  Family  Courts. 

75.  The  Provincial  Director  should  carry  out  a  detailed  study  of  case- 
scheduling  in  the  Family  Court.  In  this  task  he  should  work  closely 
with  the  Regional  Directors,  with  the  Chief  Judge  of  the  Family 
Court,  with  the  judges  of  the  Family  Court  and  with  members  of  the 
local  Bars. 

76.  The  Chief  Judge  of  the  Family  Court,  in  conjunction  with  the  Pro- 
vincial Director  of  Court  Administration,  the  Family  Court  judges 
and  the  Regional  Directors  of  Court  Administration  should  consider 
the  desirability  of  introducing  additional  sittings  of  the  Family  Court 
in  the  evenings  or  on  Saturdays. 

77.  An  inter-ministry  Family  Court  committee  should  be  established 
which  would  co-ordinate  policy  planning  and  implementation  for  the 
Family  Court.  The  members  of  the  committee  should  include  the 
Chief  Judge  of  the  Family  Court;  the  Provincial  Director  of  Court 
Administration;  the  Director  of  Court  Services;  a  representative  from 
each  of  the  five  ministries  now  involved  in  the  Family  Court — 
preferably  a  Deputy  Minister;  and  the  Directors  of  appropriate 
branches  within  each  of  the  five  ministeries. 
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REPORT  ON  THE  INTERNATIONAL  CONVENTION 
PROVIDING  A  UNIFORM  LAW  ON  THE  FORM  OF  THE 
INTERNATIONAL   WILL   (1974) 

For  some  time  it  was  thought  that  the  existence  of  wide  variation  in 
the  rules  of  law  affecting  the  formal  validity  of  wills  would  prove  to  be  an 
obstacle  in  the  settling  of  a  single  form  of  will  that  would  gain  wide 
international  acceptance.  In  October,  1973,  however,  the  Convention 
Providing  a  Uniform  Law  on  the  Form  of  an  International  Will  was 
concluded.  The  Convention  makes  provision  for  the  adoption  by  the 
signatory  states  of  a  uniform  law  on  the  form  of  the  international  will. 
The  inclusion  in  the  Convention  of  a  federal  state  clause  makes  it  possible 
for  the  Government  of  Canada  to  ratify  the  Convention  at  the  request  of, 
and  on  behalf  of  one  or  more  of  the  provinces  and  territories  of  Canada. 
The  Commission  was  of  the  view  that  the  Convention  deserves  unqualified 
support  in  this  jurisdiction. 
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REPORT  ON  THE  INTERNATIONAL  CONVENTION  PROVIDING  A 
UNIFORM  LAW  ON  THE  FORM  OF  THE  INTERNATIONAL  WILL  (1974) 


CHAPTER  5 

SUMMARY   OF  RECOMMENDATIONS 
AND  CONCLUSION 


Summary  of  Recommendations 

The  Commission  recommends  as  follows: 

1.  That  the  Government  of  Ontario  request  ratification  on  behalf  of  the 
Province  of  Ontario  by  the  Government  of  Canada  of  the  Convention 
Providing  a  Uniform  Will  on  the  Form  of  an  International  Will. 

2.  That  the  Province  of  Ontario  enact  the  Uniform  Law  appearing  as 
the  Annex  to  the  Convention  together  with  such  further  provisions  as 
are  necessary  to  give  the  provisions  of  the  Annex  full  effect  in  this 
Province. 


l) 
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REPORT  ON  FAMILY  LAW,  PART  VI:     SUPPORT 
OBLIGATIONS    (1975) 

Part  VI  of  the  Report  on  Family  Law  deals  with  support  obligations. 
This  report  includes  approximately  150  recommendations  directed  toward 
reform  of  the  substantive  law  and  enforcement  procedures  of  the  law  of 
support  obligations  falling  within  provincial  legislative  competence: 
alimony  in  the  Supreme  Court;  maintenance  in  the  Supreme  Court  apart 
from  divorce;  maintenance  as  awarded  in  the  Provincial  Court  (Family 
Division)  under  The  Deserted  Wives  and  Children  s  Maintenance  Act;  and 
the  various  provincial  statutes  dealing  with  the  support  of  children.  The 
Report  also  contains  an  exhaustive  review  of  the  jurisdictional  problems 
that  continue  to  plague  this  area  of  the  law  due  to  the  constitutional 
limitations  on  the  powers  of  the  provincial  legislatures  to  enact  legislation 
concerning  maintenance  obligations,  in  view  of  the  provisions  of  the 
Divorce  Act;  and  the  restricted  powers  to  make  orders  concerning 
maintenance  obligations  that  the  provincial  legislatures  can  confer  on 
Family  Court  judges  appointed  by  the  Lieutenant  Governor  in  Council. 
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CHAPTER  8 

SUMMARY  OF  RECOMMENDATIONS 


Chapter  2    The  Reform  of  First  Principles 

1.  Support  obligations  during  marriage  should  not  be  premised,  as  now, 
upon  the  assumption  that  wives  are  inherently  dependent  upon  their 
husbands  for  support;  the  court  should  determine  in  each  case,  as  a 
question  of  fact,  whether  a  spouse  is  dependent  upon  another  for 
support. 

2.  The  law  should  recognize  a  mutual  obligation  on  the  part  of  each 
spouse  to  support  the  other  when  in  need,  to  the  extent  of  his  or  her 
ability  to  do  so. 

3.  The  spouses'  duty  to  support  each  other  during  marriage  should  be 
enforceable  by  the  court  only  in  circumstances  of  serious  marital 
discord,  as  defined  in  this  Report. 

4.  Any  legislation  enacted  to  implement  these  recommendations  should 
not  differentiate  between  the  needs  of  spouses  according  to  their 
gender.  Instead,  the  court  should  be  empowered  to  award  support 
during  marriage  to  either  spouse  and,  in  determining  whether  to  make 
an  award  of  maintenance,  the  court  should  be  guided  by  flexible 
statutory  criteria  which  may  be  applied  in  like  manner  to  both  men 
and  women. 

5.  In  determining  whether  a  spouse  is  entitled  to  receive  maintenance,  or 
in  assessing  the  amount  of  maintenance  to  be  awarded,  matrimonial 
misconduct  by  either  spouse  should  not  be  an  overriding  considera- 
tion; need,  rather  than  fault,  should  be  stressed  in  maintenance  pro- 
ceedings. 

6.  The  conduct  of  the  spouses  should  continue  to  be  a  relevant  factor  for 
the  court  to  consider  in  making  or  refusing  an  award  of  maintenance 
or  in  determining  the  nature  of  the  order  which  may  be  appropriate 
in  a  particular  case.  With  respect  to  conduct,  the  provincial  law  of 
support  should  be  applied  in  a  manner  which  conforms  more  closely 
to  the  existing  practice  of  the  courts  when  awarding  maintenance  in 
divorce  proceedings. 

7.  To  ensure  that  the  courts  do  not  give  undue  importance  to  evidence 
of  marital  misconduct  in  proceedings  for  maintenance  during  mar- 
riage: 

(a)  matrimonial  offences  such  as  adultery,  cruelty,  and  desertion 
should  be  eliminated  as  formal  grounds  for  maintenance;  and 

(b)  any  legislation  implementing  our  recommendations  should  spell 
out  the  other  factors  of  apparent  importance  in  maintenance 
proceedings  against  which  the  conduct  of  the  parties,  as  one 
factor  only,  must  be  weighed. 
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Chapter  3     Jurisdiction 

8.  As  a  result  of  the  division  of  legislative  powers  in  Canada  between 
Parliament  and  the  provincial  legislatures,  many  areas  of  family  law 
contain  constitutional  difficulties  which  have  had  significant  impact  on 
the  substance  of  the  law.  Two  constitutional  matters  in  particular  have 
concerned  us  in  this  Report:  the  limits  on  the  Ontario  Legislature's 
power  to  enact  comprehensive  legislation  on  support  obligations;  and 
the  range  of  powers  which  the  Legislature  can  confer  on  provincially 
appointed  Family  Court  judges.  There  are  a  number  of  difficult  con- 
stitutional questions  which  can  only  be  resolved  by  references  to  the 
courts  or  by  a  substantial  change  in  the  Divorce  Act.  We  have  come 
to  the  conclusion  that  it  was  unwise  for  Parliament  to  have  enacted  the 
corollary  relief  provisions  of  the  Divorce  Act.  These  provisions  have 
created  much  confusion  in  judicial  decisions,  uncertainty  as  to  the 
powers  of  the  court  and  conflicts  between  the  law  of  the  different 
provinces.  We  are  convinced  that  the  conflicts  and  uncertainties  in  the 
existing  law  could  be  best  resolved  if  the  provinces  were  free  to  under- 
take comprehensive  legislative  reform  of  the  matters  now  included 
as  corollary  relief  under  sections  10  and  11  of  the  Divorce  Act  and 
the  provincial  law  as  it  relates  to  similar  matters  during  marriage. 
This  was  in  fact  the  situation  prior  to  the  enactment  of  the  Divorce  Act 
in  1968,  and  it  had  many  advantages.  Under  the  Divorce  Act 
(Ontario),  1930  Parliament  provided  for  divorce  and  annulment  only, 
and  the  Legislature,  by  The  Matrimonial  Causes  Act,  made  provision 
for  corollary  relief  in  those  cases.  We,  therefore,  recommend  that  a 
request  be  made  to  the  federal  government  that  the  corollary  pro- 
visions of  the  Divorce  Act  (sections  10  and  1 1 )  be  repealed,  effective 
at  a  future  date,  to  give  the  legislatures  of  the  provinces  the  oppor- 
tunity to  enact  their  own  maintenance  and  custody  provisions.  In  such 
a  case  it  would  be  necessary  that  the  repealing  legislation  protect  the 
interests  of  those  who  had  commenced  proceedings  under  the  present 
Act. 

9.  If  sections  10  and  1 1  of  the  Divorce  Act  are  not  repealed,  representa- 
tions should  be  made  to  the  federal  government  that  the  Divorce  Act 
be  amended,  to  permit  a  person  who  has  moved  to  another  province 
and  who  seeks  variation  of  a  corollary  order,  to  apply  for  provisional 
variation  of  the  order  in  the  province  where  he  or  she  lives,  and  to  have 
this  variation  subsequently  confirmed  in  the  province  where  the  other 
spouse  lives. 

10.  The  Divorce  Act  should  be  amended  to  make  it  clear  that  despite  the 
fact  that  no  order  has  been  made  for  custody  or  maintenance  of  the 
children  of  the  marriage  upon  granting  a  decree  nisi,  the  court  has 
jurisdiction  to  make  subsequent  orders  as  to  their  custody  and  main- 
tenance. 

1 1.  Any  act  that  replaces  The  Matrimonial  Causes  Act  should  provide  that 
the  court  has  jurisdiction  to  award  maintenance,  for  either  party  or 
the  children  involved,  in  actions  for  annulment  or  the  declaration  of 
nullity  that  do  not  come  within  the  Divorce  Act. 
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12.  Since  individual  litigants  ought  not  to  bear  the  expense  of  determining 
constitutional  questions,  the  Lieutenant  Governor  in  Council  should 
be  asked  to  direct  a  reference  to  the  Court  of  Appeal  under  The 
Constitutional  Questions  Act  to  determine  the  following  questions: 

(a)  Docs  an  action  for  annulment  lie,  based  on  non-consummation  of 
the  marriage,  notwithstanding  that  there  is  a  right  to  petition  for 
a  divorce  where  the  non-consummation  has  continued  for  a  year? 

(b)  Does  an  action  for  annulment  lie,  on  the  grounds  of  non- 
consummation,  where  the  period  of  one  year  as  set  out  in  the 
Divorce  Act,  section  4(d)  has  not  expired? 

(c)  If  the  answers  to  (a)  and  (b)  are  yes,  are  the  provisions  of 
The  Matrimonial  Causes  Act  concerning  maintenance  ancillary  to 
actions  for  annulment  or  declarations  of  nullity  still  effective? 

(d)  Does  an  Ontario  court  have  power  on  granting  a  decree  nisi  to 
make  an  order  which  conflicts  with  an  order  made  in  another 
province  for  custody  of  a  child,  according  to  the  statutory  or 
common  law  of  that  province  where  the  child  is  (i)  in  Ontario, 
or  (ii)  in  any  other  province? 

(e)  Where  an  order  for  custody  of  a  child  is  made  in  another 
province  on  granting  a  decree  nisi,  does  an  Ontario  court  have 
jurisdiction  to  vary  it  where  the  child  is  within  Ontario? 

(f)  Where  an  order  is  made  on  granting  a  decree  nisi  in  another 
province  for  custody  or  maintenance  of  a  child,  and  the  child  is 
in  Ontario,  has  the  Ontario  court  power  to  make  an  order  con- 
flicting with  the  original  order  (i)  under  The  Infants  Act,  or 
(ii)  under  parens  patriae  power? 

(g)  If  the  answer  to  question  (f)  is  yes,  where  the  extra-provincial 
order  made  on  granting  a  decree  nisi  is  registered  in  Ontario, 
which  order  is  the  effective  one? 

(h)  Where  a  party  to  whom  custody  of  a  child  has  been  awarded  on 
granting  a  decree  nisi  in  another  province  dies  or  has  become 
incapable  and  the  child  is  in  Ontario,  has  an  Ontario  court  any 
jurisdiction  to  make  an  order  awarding  custody  of  the  child  (i) 
to  the  surviving  spouse,  or  (ii)  to  any  other  person? 

(i)  Has  the  Supreme  Court  of  Ontario  any  prerogative  power  to 
make  orders  for  the  maintenance  of  children? 

(j)  Has  the  Supreme  Court  of  Ontario  any  power  to  vary  an  order 
for  maintenance  of  a  child  made  in  another  province  on  granting 
a  decree  nisi  as  contended  by  Anderson,  J.,  of  the  British  Colum- 
bia Supreme  Court  or  has  it  not  as  in  the  opinion  of  Wright,  J., 
of  the  Supreme  Court  of  Ontario? 

(k)  Has  the  Supreme  Court  of  Ontario  jurisdiction  to  make  an  order 
for  (i)  custody,  or  (ii)  maintenance  of  a  child  in  Ontario,  whose 
parents  have  been  divorced  in  Ontario  or  in  another  province, 
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but  concerning  whom  no  order  has  been  made  for  custody  or 
maintenance  on  granting  the  decree  nisi? 

(1)  Has  the  Supreme  Court  of  Ontario  power  to  make  an  order  for 
maintenance  of  a  spouse  where  no  order  has  been  made  on 
granting  a  decree  nisi? 

13.  A  request  should  be  made  to  the  Governor  General  in  Council  that  a 
reference  be  directed  to  the  Supreme  Court  of  Canada  to  determine 
the  constitutional  validity  of  the  provisions  of  the  Divorce  Act,  which 
gives  the  court  power  to  impose  obligations  on  a  husband  or  wife  for  the 
maintenance  of  a  child  who  is  not  a  child  of  the  marriage  that  is  being 
dissolved  but  is  a  child  of  another  relationship:  for  example,  (a)  a 
child  of  either  the  husband  or  wife  to  whom  the  other  stands  in  loco 
parentis,  or  (b)  a  child  of  neither  the  husband  or  wife  to  whom  both 
of  them  stand  in  loco  parentis,  or  (c)  an  adopted  child. 

14.  If  the  answers  to  the  questions  raised  in  paragraph  13  support  the 
constitutional  validity  of  the  provisions  in  question,  "children  of  the  mar- 
riage" should  be  redefined  to  include  legally  adopted  children  according 
to  provincial  law;  and  provision  should  be  made  to  redefine  the  "loco 
parentis"  situation  to  include  children  who  have  been  "accepted  or 
treated  by  one  or  other  or  both  of  the  spouses  who  are  being  divorced, 
as  a  member  of  his  or  her  or  their  own  family". 

15.  Steps  should  be  taken  by  the  Government  of  Ontario,  through  the 
Uniform  Law  Conference  of  Canada,  to  develop,  in  co-operation 
with  the  governments  of  the  other  provinces  and  the  territories,  com- 
prehensive legislation  that  would  replace  The  Reciprocal  Enforcement 
of  Maintenance  Orders  Act  and  permit  a  person  who  wishes  to  vary 
an  alimony  or  maintenance  order  made  in  another  province,  to  apply 
to  have  it  provisionally  varied  in  a  court  close  to  his  home,  and  to 
have  any  variation  confirmed  in  a  court  close  to  the  respondent's 
home. 

16.  It  is  apparent  that  if  the  Divorce  Act  is  amended  to  restore  to  the 
provinces  the  power  to  legislate  concerning  corollary  relief  on  divorce, 
many  of  the  questions  we  have  outlined  for  a  reference  to  the  Court 
of  Appeal  will  be  unnecessary.  Likewise,  if  provision  is  made  for 
variation  of  corollary  orders  made  on  granting  a  decree  nisi  by  a 
"shuttlecock  procedure"  some  questions  will  be  resolved.  In  any  case, 
others  will  remain  to  be  determined  by  judicial  decision.  We  think  it  is 
wrong  that  questions  concerning  the  constitutional  powers  of  Parlia- 
ment and  the  Legislatures  and  conflicts  in  judicial  opinion  should  be 
left  to  be  settled  at  the  expense  of  litigants  where  the  maintenance 
of  spouses  and  the  custody  and  maintenance  of  children  are  involved. 

Chapter  4     Maintenance  Proceedings  in  the  Supreme  Court 

17.  The  court  should  be  empowered  to  award  maintenance  to  either 
spouse  whenever  it  is  established  that  the  spouses  are  experiencing 
marital  discord  of  such  a  degree  that  they  cannot  reasonably  be  ex- 
pected to  live  together. 
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18.  The  phrase  "marital  discord  of  such  a  degree  that  the  spouses  cannot 
reasonably  be  expected  to  live  together"  should  be  given  its  ordinary 
meaning,  and  treated  in  law  as  a  justiciable  fact  to  be  determined  by 
the  court  after  considering  all  the  circumstances  of  individual  cases. 

19.  Although  the  alleged  cause  of  marital  discord  may,  in  a  particular  case, 
be  adultery,  cruelty  or  desertion  on  the  part  of  a  respondent  spouse, 
formal  proof  of  such  offences  should  no  longer  be  required  as  a  con- 
dition precedent  to  awarding  maintenance  to  a  dependent  spouse. 
Matrimonial  offences  should  constitute  neither  formal  grounds  for 
maintenance,  nor  an  absolute  bar  to  the  recovery  of  maintenance. 

20.  Enumerated  legislative  criteria,  as  minimum  guidelines  only,  should  be 
enacted  to  assist  the  court  in  determining  whether  to  make  an  award  of 
maintenance  to  a  spouse  during  marriage  and  also  in  determining  the 
nature  and  amount  of  any  award  which  may  be  appropriate  in  a 
particular  case.  In  awarding  maintenance  to  either  spouse  during 
marriage,  the  court  should  have  regard  to  all  the  circumstances  of  the 
case,  including  the  evidence  introduced  on  the  following  matters: 

(a)  the  income,  property  and  other  financial  resources  or  benefits 
which  each  of  the  spouses  has,  or  is  reasonably  likely  to  have  in 
the  foreseeable  future; 

(b)  the  need  of  the  dependent  spouse,  in  determining  which  the  court 
may  have  regard  to  the  prior  standard  of  living  of  the  family; 

(c)  the  conduct  of  the  parties; 

(d)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(e)  the  earning  capacity,  including  the  potential  earning  capacity  of 
each  spouse,  and  in  the  case  of  the  dependent  spouse,  the  extent 
to  which  his  or  her  earning  capacity  has  been  affected  or 
diminished  by  reason  of  the  responsibilities  assumed  during 
marriage; 

(f)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking  after 
the  home  or  caring  for  the  family; 

(g)  the  responsibilities  of  both  spouses,  including  their  responsibilities 
to  any  other  person  whom  either  of  them  has  a  legal  obligation  to 
support  and  their  responsibilities  to  any  other  person  whom  they, 
or  either  of  them,  are  in  fact  supporting,  to  such  extent,  if  any, 
as  the  court  in  all  the  circumstances,  and  having  regard  to  the 
public  interest,  thinks  proper; 

(h)  the  spouses'  physical  and  mental  condition. 

21.  No  weighted  importance  should  be  given  in  any  implementing  legisla- 
tion to  particular  criteria;  the  enumerated  factors  should  be  considered 
together  and  their  relative  importance  determined  by  the  court  solely 
upon  the  evidence  presented  in  individual  cases. 

22.  Whether  or  not  a  dependent  spouse  is  in  need  of  support  should  be 
determined  always  as  a  question  of  fact,  not  by  means  of  any  pre- 
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sumption  that  either  spouse  is  inherently  dependent  upon  the  other  for 
support. 

23.  All  marital  property,  regardless  of  the  governing  property  regime, 
should  be  available  to  satisfy  a  marital  support  obligation  determined 
in  accordance  with  these  proposals. 

24.  In  awarding  maintenance  on  a  lump  sum  basis,  or  in  directing  the 
transfer  of  marital  property  to  satisfy  or  to  reduce  a  support  obligation, 
the  court  should  be  governed  always  by  the  factors  which  we  have 
specified  as  being  uniquely  relevant  to  the  issue  of  maintenance.  The 
jurisdiction  of  the  court  to  award  maintenance  ought  not  to  be  exer- 
cised to  divide  marital  property. 

25.  Before  awarding  maintenance,  the  court  should  consider  and,  if  neces- 
sary, should  determine  the  spouses'  marital  property  rights  according 
to  the  matrimonial  property  regime  by  which  their  property  relations 
are  governed.  The  court  should  be  empowered  to  wind  up  a  matri- 
monial property  regime  in  divorce  proceedings  and  also  in  proceedings 
for  maintenance  during  marriage,  especially  where  there  is  no 
reasonable  prospect  of  reconciliation.  Support  obligations  should  be 
determined  always  in  the  light  of  the  respective  economic  positions  of 
the  spouses,  including  their  positions  as  to  property. 

26.  Marital  disputes  during  marriage  should  be  determined,  whenever 
possible,  in  a  single  proceeding,  particularly  where  the  dispute  involves 
a  number  of  inter-related  legal  issues.  Rules  of  procedure  should  be 
established  which  render  it  unnecessary  for  spouses  to  commence  a 
multiplicity  of  legal  proceedings  to  resolve  isolated  aspects  of  a  marital 
dispute  on  a  piecemeal  basis. 

27.  Where  it  is  established  that  there  exists  between  spouses  marital  dis- 
cord of  such  a  degree  that  they  cannot  reasonably  be  expected  to  live 
together,  a  judge  of  the  Supreme  Court,  including  a  local  judge  of  the 
High  Court  of  Justice  or,  as  the  case  may  be,  a  judge  of  any  restruc- 
tured Family  Court  appointed  under  the  provisions  of  section  96  of 
the  British  North  America  Act,  should  be  empowered  to  hear  and  to 
make  appropriate  orders  in  any  or  all  of  the  following  matters  in  a 
single  proceeding: 

(a)  the  maintenance  of  either  of  the  spouses  during  the  continuation 
of  the  marriage; 

(b)  the  custody  of  the  children  of  the  marriage; 

(c)  the  maintenance  of  the  children  of  the  marriage; 

(d)  the  winding-up  of  a  matrimonial  property  regime; 

(e)  the  determination  of  marital  property  rights; 

(f )  the  resolution  of  disputes  under  any  separation  agreement; 

(g)  the  variation,  rescission  or  enforcement  of  any  separation  agree- 
ment; 

(h)   the  rights  to  possession  of  property  and  the  peaceful  enjoyment 
thereof; 
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(i)  the  prohibition  of  either  spouse  from  molesting  or  annoying  the 
other  or  the  children  of  the  marriage; 

(j)  the  imposition  of  such  terms  and  conditions  concerning  the  fore- 
going matters  as  may  be  necessary  to  effect  a  proper  legal  ordering 
of  the  family  relations  of  discordant  spouses  and  their  children. 

28.  Where  the  spouses  are  in  agreement  on  most  issues,  but  cannot  agree 
on  some  specific  matters  concerning  which  applications  may  now  be 
made  to  the  court  by  originating  notice  of  motion,  or  where  the  appli- 
cant for  maintenance  believes  that  the  dispute  is  exclusively  or 
primarily  limited  to  the  amount  of  maintenance  which  should  be  paid 
by  the  respondent,  the  Rules  should  provide  for  a  more  summary 
determination  than  by  formal  trial  of  such  a  dispute  and  of  any  of  the 
matters  enumerated  in  subparagraphs  (b)  (c)  (d)  (e)  (f)  and  (h) 
of  the  preceding  paragraph.  Upon  such  an  application  it  should  be 
unnecessary  for  the  spouses  to  establish  that  there  exists  between  them 
marital  discord  of  such  a  degree  that  they  cannot  reasonably  be 
expected  to  live  together. 

29.  Where  a  trial  is  necessary  because  the  issues  are  cither  numerous, 
inter-related  or  complex,  the  dispute  should  be  determined  wherever 
possible  in  a  single  proceeding  commenced  by  a  petition  to  the  court. 

30.  If  it  appears  to  the  court  upon  any  summary  application  that  it  may 
be  necessary  to  direct  the  trial  of  an  issue  between  spouses,  the  court, 
upon  its  own  motion  or  upon  application  by  either  party  at  any  time, 
should  be  able  to  direct  that  the  application  be  stayed,  that  a  petition 
be  delivered  forthwith,  and  to  make  such  interim  orders  pending  the 
hearing  of  the  petition  as  may  seem  fit  and  just.  The  court  should 
possess  similar  powers  where  there  are  unresolved  issues  outstanding 
between  the  spouses  which,  although  not  raised  by  the  applicant, 
ought  to  be  heard  and  determined  together  with  the  issues  formally 
raised  in  the  summary  application. 

31.  Upon  any  petition  or  application  by  a  spouse  for  an  order  which  may 
affect,  directly  or  indirectly,  the  welfare  of  any  children  of  the  mar- 
riage, the  court,  notwithstanding  any  agreement  between  the  spouses, 
should  inquire  into  the  provision,  if  any,  which  has  been  made  for  the 
welfare,  custody  or  maintenance  of  their  children,  and  be  empowered 
to  make  any  order  concerning  the  welfare  of  the  children  as  may  seem 
necessary  or  appropriate  in  all  the  circumstances. 

32.  The  Masters  and  Local  Masters  of  the  Supreme  Court  should  have  a 
broad  jurisdiction  to  make  interim  orders  concerning  any  of  the  matters 
enumerated  in  subparagraphs  (a)  to  (c),  inclusive,  of  paragraph  27. 

33.  An  application  by  a  spouse  for  maintenance  should  be  commenced  by 
way  of  petition  where  there  is  any  substantial  dispute  concerning  the 
respondent's  liability  for  maintenance;  or  where  there  arc  complex 
unresolved  issues  concerning  the  spouses'  marital  property  rights 
which,  when  determined,  might  affect  the  nature  or  the  amount  of  any 
maintenance  award;  or  where  there  are  any  other  related  issues  likely 
to  require  a  formal  trial  together  with  the  issue  of  maintenance  to 
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achieve  a  just,  comprehensive  or  proper  determination  of  the  marital 

dispute. 

34.  In  all  proceedings  in  which  the  maintenance  of  a  spouse  or  a  child  is 
in  issue,  the  spouses  should  be  required  to  make  a  full  and  formal 
disclosure  of  their  financial  positions  at  the  outset  of  the  proceedings 
in  a  document  served  on  the  opposite  party  and  filed  with  the  court. 

35.  If  the  spouses  are  required  under  the  Rules  of  Practice  to  disclose  their 
financial  position  in  affidavits,  provision  should  be  made  for  every  such 
affidavit  to  be  accompanied  by  a  prescribed  schedule  which,  when 
completed,  will  provide  a  satisfactory  minimum  standard  of  disclosure 
in  each  case. 

36.  As  a  general  rule,  the  parties  to  a  maintenance  proceeding  should  dis- 
close the  details  of  their  financial  position  routinely;  however,  pro- 
vision should  be  made  for  the  respondent  to  apply  to  the  court  to  be 
excused  from  making  such  disclosure  if  there  is  substantial  doubt  con- 
cerning his  or  her  liability  for  support  or  if  the  application  is  vexatious 
or  is  brought  for  any  other  improper  purpose. 

37.  Where  a  spouse  defaults  in  his  or  her  performance  under  the  terms  of 
a  written  separation  agreement,  the  agreement  should  be  capable  of 
enforcement  by  the  other  spouse  upon  a  summary  application  to  court 
without  the  necessity  in  every  case  of  issuing  a  petition  or  commencing 
an  action.  In  considering  the  variation  or  enforcement  of  a  separation 
agreement  on  a  summary  application,  the  court  should  possess  the 
same  jurisdiction  to  make  interim  orders  regarding  any  matter  in  dis- 
pute as  it  would  possess  upon  an  application  for  the  same  relief  where 
there  was  no  written  agreement  outstanding  between  the  spouses. 

38.  Where  a  court  is  required  to  interpret  the  meaning  of  disputed  pro- 
visions in  a  separation  agreement,  it  should  be  empowered,  in  the  same 
application,  to  make  any  order  concerning  the  enforcement  of  the 
agreement  as  may  seem  just  in  all  the  circumstances. 

39.  In  formulating  such  new  rules  of  procedure  as  may  be  necessary  to 
complement  or  to  give  practical  effect  to  our  proposals  for  reform  of 
the  substantive  family  law,  every  effort  should  be  made  to  discourage 
the  undue  and  misplaced  emphasis  now  sometimes  given  to  trial  tactics 
in  the  resolution  of  marital  disputes.  Adversary  techniques  should  be 
used  more  selectively  and,  wherever  possible,  should  be  accompanied 
by  pretrial  conferences,  or  by  conciliation,  mediation  or  like  procedures 
designed  to  keep  open  the  possibility  of  consensus  and  to  promote 
bargaining  in  good  faith,  even  as  the  litigation  proceeds. 

40.  The  scope  of  the  orders  which  the  court  may  make  in  awarding  main- 
tenance during  marriage  should  be  vastly  expanded;  the  court  should 
not  be  restricted,  as  now,  to  ordering  merely  unsecured  periodic  pay- 
ments by  a  husband  to  a  wife,  for  the  joint  lives  of  the  parties,  or 
until  further  order. 
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41.  In  addition  to  the  limited  orders  which  the  court  may  now  make  in 
proceedings  for  maintenance  during  marriage,  the  court  should  be 
empowered  in  appropriate  cases  to  order: 
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(a)  a  lump  sum  payment  to  supplement  or  replace  periodic  payments 
of  maintenance; 

(b)  that  maintenance,  whether  awarded  as  a  lump  sum  or  as  periodic 
payments,  be  secured; 

(c)  that  a  spouse  shall  pay  maintenance  and,  in  addition,  provide 
security  for  the  payment  of  such  maintenance; 

(d)  that  the  maintenance  order  shall  itself  constitute  a  charge  against 
any  interest  of  the  respondent  in  specified  property; 

(e)  the  transfer  of  marital  property,  or  of  any  interest  in  such 
property,  exclusively  for  the  purpose  of  reducing  or  satisfying  a 
support  obligation  determined  in  accordance  with  our  recom- 
mendations; 

(f)  that  maintenance  be  paid  for  a  limited  period  only,  or  until  the 
happening  of  a  specified  event,  provided  that  the  court  should 
retain  jurisdiction  to  extend  or  to  award  maintenance  beyond  the 
prescribed  period  or  after  the  occurrence  of  any  specified  event; 

(g)  the  payment  of  a  lump  sum  or  of  increased  periodic  payments  to 
enable  a  dependent  spouse  to  meet  debts  reasonably  incurred  for 
his  or  her  own  support  prior  to  the  commencement  of  main- 
tenance proceedings. 

42.  The  court  should  have  a  broad  power  to  vary  maintenance  orders  in 
the  event  of  a  material  change  in  the  circumstances  of  either  spouse. 
The  court's  power  to  vary  maintenance  orders  should  include: 

(a)  the  power  to  increase  or  decrease  maintenance  prospectively,  and 
to  discharge  or  suspend,  an  order  for  periodic  payments  or  in- 
stalments due  under  a  lump  turn  award; 

(b)  the  power  to  vary  or  discharge  an  order  for  security  and  to  vary 
the  terms  of  the  security; 

(c)  the  power  to  vary  an  order  for  periodic  payments  by  awarding  a 
lump  sum  in  addition  to  or  in  lieu  of  the  periodic  payments. 

43.  Lump  sum  awards  should  be  subject  to  variation  by  the  court  only 
upon  proof  of  a  substantial  or  unforeseen  change  of  circumstances, 
particularly  where  the  award  was  intended  to  be  in  full  satisfaction  of 
a  support  obligation.  The  powers  to  vary,  by  decreasing,  lump  sum 
awards  should  be  confined  to  amounts  unpaid  under  the  order. 

44.  The  court  should  have  no  jurisdiction  to  vary  periodic  payments  of 
maintenance  retrospectively. 

45.  An  order  for  maintenance  made  during  marriage  should  terminate 
upon  the  death  of  either  spouse.  Upon  the  death  of  a  respondent 
spouse,  the  rights  of  the  surviving  spouse  and  any  dependent  children 
should  be  determined  under  The  Dependant?  Relief  Act  as  amended 
to  accord  with  our  earlier  recommendations  concerning  this  legislation 
in  our  Report  on  Family  Property  Law. 
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46  An  order  for  maintenance  during  marriage  should  terminate  upon 
divorce.  This  would  include  any  order  for  the  payment  of  a  lump  sum, 
which.  ;\t  the  time  of  the  divorce,  is  not  yet  due.  The  issue  of  main- 
tenance after  divorce  should  be  determined,  as  now,  in  divorce 
proceedings.  However,  the  Divorce  Act  should  be  amended  to  provide 
that  the  court  should  respect,  wherever  possible,  orders  for  main- 
tenance made  during  marriage,  particularly  those  intended  to  be  in  full 
satisfaction  of  a  support  obligation. 

47.  The  Divorce  Act  should  be  amended  to  permit  the  court  to  entertain 
an  application  for  maintenance  after  the  granting  of  the  decree  nisi 
where  the  issue  of  maintenance  was  not  considered  at  trial.  Leave  of 
the  court  should  be  required  before  making  such  an  application. 

•48.  The  court  should  have  the  power  to  vary  or  to  discharge  arrears  of 
maintenance  accumulated  during  marriage,  upon  such  terms  as  seem  fit 
and  just. 

49.  Arrears  owing  at  the  date  of  death  of  a  dependent  spouse  should  be 
treated  as  a  debt  owing  to  the  dependant's  estate,  subject  to  the  right  of 
the  respondent  to  apply  to  the  court  for  relief  against  arrears. 

50.  Arrears  owing  at  the  date  of  death  of  a  respondent  spouse  should  be 
treated  as  a  debt  of  the  deceased's  estate,  subject  to  the  right  of  the 
personal  representative  of  the  deceased  to  apply  to  the  court  for  relief 
against  arrears. 

51.  Interim  maintenance  should  be  awarded,  where  necessary,  to  either 
spouse  upon  the  basis  of  need  determined  as  a  question  of  fact,  with- 
out the  aid  of  the  existing  presumption  that  wives  are  always  inherently 
dependent  upon  their  husbands  for  support. 

52.  The  court  should  have  jurisdiction,  similar  to  that  now  exercised  under 
section  10  of  the  Divorce  Act,  to  award  interim  maintenance  for  a 
period  which,  in  appropriate  circumstances,  may  predate  the  com- 
mencement of  the  maintenance  proceedings. 

53.  The  standard  of  support  reflected  by  interim  maintenance  awards 
should  continue  to  be  governed  by  the  essential  purpose  for  which  they 
are  made:  to  enable  a  dependent  spouse  in  need  of  support  to  be 
maintained  pending  the  court's  final  determination  of  the  respondent's 
support  obligation. 

54.  The  authority  of  the  court  to  order  interim  support  should  be  confined, 
as  at  present,  to  orders  providing  for  periodic  payments  of  main- 
tenance. 

55.  Interim  alimony,  once  it  has  been  ordered,  should  not  be  subject  to 
subsequent  variation. 

56.  An  applicant  who  fails  to  obtain  a  permanent  order  for  maintenance 
should  be  required  to  repay  interim  maintenance  paid  by  the  success- 
ful respondent  under  an  interim  order  if,  upon  the  evidence  at  trial, 

•The  Honourable  James  C.  McRuer  dissent*  from  this  Recommendation  for  reason* 
recorded  at  p.  121  supra. 
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the  court  is  of  the  opinion  that  it  would  be  unjust  for  the  applicant  to 
retain  the  benefits  received  under  the  interim  order. 

57.  The  court  should  be  empowered  to  vary  a  separation  agreement  be- 
tween spouses  if  it  is  established  that  ihe  agreement  was  unfair,  or  that 
there  has  been  a  substantial  change  in  circumstances  rendering  it  unfair 
for  the  one  spouse  to  have  to  perform  his  obligations  unmitigated,  or 
for  the  other  to  have  to  accept  the  amounts  agreed  upon. 

58.  Unless  a  separation  agreement  expressly  provides  that  maintenance 
provisions  are  to  bind  the  estate  of  the  maintaining  spouse,  the  rights 
of  persons  being  supported  under  a  separation  agreement  should  be 
determined  under  The  Dependants'  Relief  Act  as  amended  in  accord- 
ance with  our  recommendations  in  the  Report  on  Family  Property 
Law. 

59.  The  failure  of  a  dependent  spouse  to  remain  chaste  should  no  longer 
constitute  an  automatic  defence  to  an  action  brought  under  a  sepa- 
ration agreement  which  contains  a  dum  casta  clause,  nor  automatically 
entitle  the  maintaining  spouse  to  have  the  agreement  varied.  The  con- 
duct of  a  spouse,  whatever  its  nature,  should  always  be  weighed 
carefully  against  the  other  factors  of  apparent  importance  in  main- 
tenance proceedings,  as  set  out  in  this  Report. 

60.  In  proceedings  for  maintenance  during  marriage,  as  in  divorce  pro- 
ceedings, costs  should  be  within  the  discretion  of  the  court,  and  taxable 
as  in  ordinary  actions. 

61.  The  court  should  be  given  the  power  to  order  the  attachment  of  a 
respondent's  earnings  as  a  means  of  enforcing  the  payment  of  main- 
tenance. However,  it  should  be  necessary  for  the  dependent  spouse  to 
apply  to  the  court  for  an  attachment  order  and  such  an  order  should 
be  made  only  upon  proof  of  default  by  the  respondent  in  making 
payments  under  a  maintenance  order. 

62.  The  Employment  Standards  Act  should  be  amended  to  provide  that 
no  employer  shall  dismiss  or  suspend  an  employee  upon  the  ground  that 
the  employee's  earnings  have  become  subject  to  an  attachment  order. 

63.  Priority  should  be  given  to  an  attachment  order  over  any  subsequent 
claims  by  creditors  against  the  respondent's  earnings,  and  amounts 
collected  under  an  attachment  order  should  not  be  subject  to  pro  rata 
distribution  among  creditors  under  The  Creditors'  Relief  Act. 

64.  Section  81  of  The  Judicature  Act  should  be  amended  to  permit  the 
registration  of  any  maintenance  order  of  the  Supreme  Court,  including 
an  order  for  maintenance  in  divorce  proceedings,  against  a  respondent's 
interest  in  any  land.  The  court  should  be  empowered  to  vary  or  dis- 
charge the  security  interest  created  by  such  registration. 

65.  The  existing  law  provides  that  claims  for  maintenance,  including 
arrears,  are  not  recoverable  in  the  bankruptcy  of  a  respondent  spouse, 
and  that  a  discharge  in  bankruptcy  obtained  by  the  respondent  does 
not  affect  liability  under  the  maintenance  order.  We  recommend  no 
change  in  the  existing  law. 
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66.  Tbc  cxKirt  should  be  empowered  in  maintenance  proceedings,  whether 
before  judgment  or  subsequently,  to  enjoin  a  disposition  of  property 
by  a  respondent  spouse  which  is  intended  to  defeat  a  claim  for  main- 
tenance, or  to  prevent  its  enforcement. 

67.  The  court  should  have  the  power  in  maintenance  proceedings  during 
marriage,  either  before  or  after  judgment,  to  set  aside  dispositions  of 
property,  other  than  dispositions  to  bona  fide  purchasers  for  value, 
made  with  intent  to  defeat  a  maintenance  claim,  or  to  prevent  the 
enforcement  of  a  maintenance  order. 

68.  The  doctrine  of  the  wife's  agency  of  necessity  should  be  abolished. 

69.  No  action  should  be  taken  to  repeal  the  existing,  but  rebuttable,  pre- 
sumption that  a  wife  has  authority  to  pledge  her  husband's  credit  for 
household  necessaries. 

Chapter  5     The  Support  of  Children 

70.  The  law  should  recognize  an  obligation  oq  the  part  of  both  parents 
to  support  their  children,  to  the  extent  that  each  parent  is  able  to  do 
so  and  having  regard  to  the  means  and  needs  of  the  children. 

71.  The  nature  and  scope  of  the  legal  obligation  to  maintain  a  child  should 
not  differ  without  good  reason  from  statute*  to  statute;  therefore,  to  the 
extent  that  is  possible,  all  statutes  concerned  with  the  award  of  child 
support  should  deal  with  these  matters  uniformly. 

72.  A  child  should  be  defined  as: 

(a)  a  natural  child,  born  in  lawful  wedlock; 

(b )  a  natural  child,  born  out  of  lawful  wedlock; 

(c)  an  adopted  child;  and 

(d)  a  child  to  whom  a  person  stands  in  loco  parentis,  in  the  sense 
that  the  child  has  been  accepted  or  treated  as  a  member  of  that 
person's  family. 

73.  Anyone  who  stands  in  loco  parentis  to  a  child,  in  the  sense  we  have 
defined,  should  in  principle  be  under  the  same  obligation  to  support 
the  child  as  a  natural  parent  would  be,  and  should  be  deemed  to  be  a 
parent  for  the  purpose  of  child  maintenance. 

•74.    The  legal  obligation  of  a  parent  to  support  a  child  should  terminate  on 
the  child's  attaining  eighteen  years  of  age  or  marrying  under  that  age. 

75.  The  conduct  of  the  child  should  not  be  relevant  to  the  right  of  a  person 
to  apply  to  the  court  for  child  maintenance,  but  may  be  relevant  in 
establishing  liability  and  quantum. 

76.  The  court  should  be  empowered  under  The  Infants  Act  to  entertain  an 
application  for  child  maintenance  and  to  make  any  order  providing  for 
such  maintenance  as  may  seem  fit  and  just  in  all  the  circumstances, 
notwithstanding  that  no  application  for  custody  may  have  been  made. 
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77.  Any  person  should  have  the  right  to  apply  under  The  Infants  Act  for 
the  custody  of  a  child.  The  right  to  apply  should  not  depend  on 
whether  the  applicant  has  care  and  control  of  the  child  when  the 
application  is  made. 

78.  In  making  an  award  for  child  maintenance,  the  paramount  considera- 
tion should  be  the  best  interests  of  the  child,  having  regard  to  all  the 
circumstances  of  the  case,  including  the  standard  of  living  previously 
enjoyed  by  the  child,  as  well  as  the  financial  needs  and  means  of  the 
child,  of  the  parents,  and  of  any  person  who  seeks  maintenance  on 
behalf  of  the  child. 

79.  In  providing  for  the  maintenance  of  children,  the  court  should  be 
empowered  to  make  one  or  more  of  the  following  awards: 

(a)  periodic  awards,  including  awards  of  limited  duration; 

(b)  lump  sum  awards,  for  extraordinary  expenses  or  special  purposes 
which  may  not  be  met  by  periodic  payments; 

(c)  secured  periodic  payments,  including  periodic  payments  secured 
by  charges  on  any  interest  that  the  respondent  spouse  may  have 
in  specified  property; 

(d)  interim  awards; 

(e)  retrospective  awards,  from  and  after  the  date  of  any  failure  to 
maintain  the  child,  such  awards  to  reimburse  persons  for  expenses 
incurred  in  supporting  the  child. 

80.  Any  person,  who  has  had  the  care  and  control  of  a  child,  should  have 
the  right  to  apply  for  a  retrospective  award  to  reimburse  him  for 
expenses  incurred  in  supporting  the  child. 

81.  The  court  should  have  power  to  vary  or  discharge  orders  providing  for 
the  maintenance  of  children  in  the  event  of  a  change  in  circumstances, 
but  there  should  be  no  power  to  vary  or  discharge  retrospectively. 

82.  The  court  should  have  the  power  to  vary  or  discharge  arrears  of  child 
maintenance,  if  it  thinks  fit  and  just  to  do  so,  having  regard  to  all  the 
circumstances  of  the  case. 

83.  Where  the  parents  of  a  child,  in  respect  of  whom  a  maintenance  award 
has  been  made,  become  reconciled,  the  court  may  make  such  order, 
as  it  deems  just,  concerning  any  arrears  of  child  maintenance  which 
have  accumulated  pursuant  to  an  order  made  under  The  Infants  Act. 

84.  Where  a  child  or  a  person  receiving  maintenance  on  his  behalf  dies, 
any  accumulated  arrears  of  maintenance  should  continue  to  be  collec- 
table in  the  same  manner  as  any  other  arrears;  but  the  court  may  vary 
or  discharge  the  amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to 
do  so,  having  regard  to  all  the  circumstances  of  the  case. 

85.  Where  a  person  paying  child  maintenance  dies,  any  accumulated 
arrears  of  maintenance  should  be  collectable  against  his  estate  in  the 
same  manner  as  a  debt,  except  that  the  court  may  vary  or  discharge 
the  amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to  do  so,  having 
regard  to  all  the  circumstances  of  the  case. 
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86.  The  powers  and  the  obligations  of  the  Official  Guardian  in  proceedings 
under  either  The  Matrimonial  Causes  Act  or  The  Infants  Act  to 
investigate  and  report  on  all  matters  relating  to  the  custody  and  main- 
tenance of  children  should  be  extended  generally  to  include  children 
who  are  sixteen  or  seventeen  years  of  age. 

87.  The  surrogate  court  should  cease  to  have  jurisdiction  concerning  the 
custody  and  maintenance  of  children;  this  jurisdiction  should  be  con- 
ferred upon  the  county  and  district  court,  subject  to  the  proceedings 
being  removed  to  the  Supreme  Court,  upon  application  to  that  Court 
by  either  of  the  parties. 

Chapter  6     Summary  Proceedings  for  Maintenance  in  Family  Court 

88.  The  existing  quasi-criminal  proceedings  for  maintenance  in  the  family 
court  should  be  replaced  by  a  new  civil  procedure,  summary  in  charac- 
ter and  similar  to  that  now  employed  in  the  Small  Claims  Court. 

89.  To  initiate  a  claim  for  maintenance  the  applicant  should  be  required 
to  file  with  the  family  court  a  Notice  of  Claim  and  Hearing,  together 
with  a  sworn  statutory  declaration  by  the  applicant  setting  forth  in  a 
prescribed  form  the  particulars  of  his  or  her  financial  position.  Service 
of  these  documents  upon  the  respondent  should  be  effected  by  officers 
of  the  family  court. 

90.  The  respondent  should  be  entitled  to  dispute  the  claim  in  writing,  but 
should  not  be  required  to  do  so.  Before  trial,  the  respondent  should 
be  required  only  to  file  with  the  family  court  within  a  specified  period 
following  the  service  of  the  Notice  of  Claim  and  Hearing  a  swom 
statutory  declaration  setting  forth  in  a  prescribed  form  the  particulars 
of  his  or  her  financial  position. 

9 1 .  The  respondent  should  have  the  right  to  apply  to  the  court  to  have  the 
filing  of  the  prescribed  statutory  declaration  deferred  until  the  applicant 
has  established  a  prima  facie  entitlement  to  maintenance.  The  court 
should  be  empowered  to  defer  the  filing  where  it  appears  to  the  court 
that  the  respondent  may  have  a  good  defence  to  the  claim. 

92.  Where  an  application  is  made  to  the  court  to  vary  or  discharge  an 
existing  maintenance  order,  both  parties  should  be  required  before  the 
hearing  to  file  with  the  family  court  the  prescribed  statutory  declaration. 

93.  Upon  being  required  to  appear  on  a  show  cause  hearing,  the  respond- 
ent should  be  required  to  file  the  prescribed  statutory  declaration. 

94.  In  the  case  of  an  application  for  child  maintenance,  a  procedure  should 
be  adopted  to  obtain  information  concerning  the  financial  position  of 
the  child  or  of  any  third  party  who  might  be  under  a  legal  obligation 
to  support  the  child. 

95.  Where  an  applicant  refuses  to  complete  the  declaration,  the  application 
should  be  considered  as  incomplete  and  it  should  not  be  processed. 

96.  The  failure  by  a  respondent,  without  lawful  excuse,  to  complete  the 
declaration  should  be  an  offence  punishable  on  summary  conviction. 
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97.  Where  cither  party  knowingly  makes  a  false  declaration,  it  should  be 
an  offence  punishable  on  summary  conviction. 

98.  Entitlement  to  maintenance  in  family  court  should  be  governed  by  the 
same  principles  of  law  which  we  have  recommended  be  applied  in  the 
Supreme  Court  and  the  county  and  district  courts  or,  as  the  case  may 
be,  in  any  restructured  family  court. 

99.  Desertion  should  be  abolished  as  a  ground  for  awarding  maintenance 
to  a  spouse  or  a  child  in  family  court. 

100.  The  family  court  should  be  empowered  to  award  maintenance  to  either 
spouse  upon  the  grounds  that: 

(a)  there  exists  between  the  spouses,  marital  discord  of  such  a  degree 
that  they  cannot  reasonably  be  expected  to  live  together;  and 

(b)  the  applicant  is  not  receiving,  or  is  not  likely  to  receive  from  the 
respondent,  such  maintenance  as  is  reasonable  in  all  the  circum- 
stances. 

101.  The  failure  by  a  parent  to  maintain  a  child  should  be  the  sole  ground 
upon  which  the  family  court  is  empowered  to  order  that  a  parent  con- 
tribute toward  the  maintenance  of  the  child. 

102.  The  amount  of  maintenance  which  may  be  awarded  in  the  family  court 
should  be  determined  always  with  due  regard  to  the  fact  that  such 
maintenance  is  awarded  in  summary  proceedings,  essentially  for  the 
relief  of  family  dependants  deprived  of  the  necessities  of  life,  and  by  a 
court  of  limited  jurisdiction.  The  court's  jurisdiction  to  award  main- 
tenance, however,  should  not  be  defined  by  any  monetary  limits. 

103.  In  determining  whether  to  award  maintenance  to  a  spouse  and  the 
nature  or  the  amount  of  any  award  which  it  is  appropriate  to  make, 
the  family  court  should  have  regard  to  all  the  circumstances  of  the  case 
and  to  the  considerations  which  we  have  specified  in  Chapter  4,  so  far 
as  they  are  relevant  upon  the  evidence  adduced  in  particular  cases: 

(a)  the  income,  property  and  other  financial  resources  or  benefits 
which  each  of  the  spouses  has,  or  is  reasonably  likely  to  have  in 
the  forseeable  future; 

(b)  the  need  of  the  dependent  spouse,  in  determining  which,  the  court 
may  have  regard  to  the  prior  standard  of  living  of  the  family; 

(c)  the  conduct  of  the  parties; 

(d)  the  age  of  the  parties  and  the  duration  of  the  marriage; 

(e)  the  earning  capacity,  including  the  potential  earning  capacity  of 
each  spouse,  and  in  the  case  of  the  dependent  spouse,  the  extent 
to  which  his  or  her  earning  capacity  has  been  affected  or  dimin- 
ished by  reason  of  the  responsibilities  assumed  during  marriage; 

(f)  the  contribution  of  each  of  the  spouses  to  the  welfare  of  the 
family,  including  any  contribution  made  by  them  in  looking  after 
the  home  or  caring  for  the  family; 
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(g)  the  responsibilities  of  both  spouses,  including  their  responsibilities 
to  any  other  person  whom  either  of  them  has  a  legal  obligation 
to  support  and  their  responsibilities  to  any  other  person  whom  they, 
or  either  of  them,  arc  in  fact  supporting,  to  such  extent,  if  any,  as 
the  court  in  all  the  circumstances,  and  having  regard  to  the  public 
interest,  thinks  proper; 

(h)    the  spouses'  physical  and  mental  condition. 

104.  In  awarding  maintenance  for  children,  the  family  court  should  be  re- 
quired to  have  regard  to  all  the  circumstances  of  the  case,  including 
the  financial  needs  and  means  of  the  child,  of  the  parents  and,  as  the 
case  may  be,  of  any  one  who  stands  in  loco  parentis  to  the  child,  in 
the  sense  in  which  we  have  defined  that  term  in  Chapter  5. 

105.  Upon  any  application  by  a  spouse  to  the  family  court  for  an  order 
which  may  affect,  directly  or  indirectly,  the  welfare  of  any  children  of 
the  marriage,  the  family  court,  notwithstanding  any  agreement  be- 
tween the  spouses,  should  be  under  a  duty  to  inquire  into  the  provision 
which  has  been  made  for  the  welfare,  custody  or  maintenance  of  their 
children,  and  be  empowered  to  make  such  orders  concerning  the 
welfare,  custody,  or  maintenance  of  the  children  as  may  seem  necessary 
or  appropriate  in  all  the  circumstances. 

106.  Immediate  and  regular  financial  assistance  should  continue  to  be  pro- 
vided under  existing  welfare  programs  to  dependent  spouses  and 
children  who  arc  in  need  by  reason  of  the  inability  or  refusal  of  a 
person  under  a  duty  to  maintain  to  discharge  the  support  obligation. 

107.  Wherever  feasible,  and  in  particular  in  larger  metropolitan  areas, 
financial  assistance  should  be  made  available  to  dependent  spouses  and 
children  through  a  welfare  office  located  in  the  family  court  and  staffed 
by  officers  of  municipal  and  provincial  welfare  administration. 

108.  A  municipal  or  provincial  welfare  agency  which  is  providing,  or  which 
has  provided,  financial  assistance  to  a  dependent  spouse  or  child  should 
be  able  to  commence  proceedings  in  its  own  right  in  the  family  court 
against  any  person  under  an  obligation  to  maintain  the  spouse  or  child. 

109.  The  court,  in  determining  whether  to  make  a  maintenance  order  in 
favour  of  the  welfare  agency  and,  if  so,  in  what  amount,  should  be 
guided  by  the  criteria  which  we  propose  should  govern  awards  of 
maintenance  in  the  family  court. 

110.  Financial  assistance  should  continue  to  be  provided  to  dependent 
spouses  and  children  in  accordance  with  the  criteria  which  now  govern 
eligibility  for  welfare  assistance,  as  these  criteria  may  be  modified  to 
reflect  our  proposed  changes  in  the  law  governing  support  obligations 
including: 

(a)  the  elimination  of  proof  of  desertion  as  a  condition  to  obtaining 
maintenance; 

(b)  the  principle  of  mutual  support  obligations;  in  particular,  the  right 
of  a  dependent  husband  to  apply  to  the  court  for  maintenance,  and 
the  obligation  of  both  parents  to  contribute  to  the  support  of  their 
children; 
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(c)  the  right  of  municipal  or  provincial  welfare  administrations  to 
commence  proceedings  in  their  own  right  against  any  person 
under  an  obligation  to  maintain. 

111.  The  present  program  of  automatic  enforcement  of  maintenance  orders 
by  family  court  personnel  should  be  fully  implemented  as  soon  as 
possible  throughout  the  province.  The  additional  staff  and  facilities 
required  for  full  and  effective  operation  of  the  program  should  be  made 
available. 

112.  An  enforcement  branch  should  be  established  in  each  local  office  of 
the  family  court.  Wherever  feasible  the  enforcement  branch  should  be 
staffed  by  personnel  who  alone  would  be  responsible  for  the  auto- 
matic enforcement  program. 

113.  Automatic  enforcement  should  not  be  limited  to  the  commencement 
of  show  cause  proceedings  against  defaulting  spouses  and  parents.  The 
automatic  enforcement  program  should  be  expanded,  and  staff  of  the 
Enforcement  Branch  should  be  responsible  for  enforcing  payment 
under  all  maintenance  orders  of  the  court  in  accordance  with  both  the 
proposed  enforcement  procedures  and  those  which  now  exist  such  as 
garnishment  and  execution. 

114.  Personnel  of  the  Enforcement  Branch  should  be  used  to  trace  missing 
spouses  or  missing  parents  so  that  maintenance,  custody  or  affiliation 
proceedings  may  be  initiated  and  maintenance  or  custody  orders  may 
be  enforced.  To  this  end  such  personnel  should  be  empowered  to  re- 
quire all  Ontario  ministries  and  agencies  to  disclose  from  their  official 
records  the  addresses  of  those  being  sought. 

115.  The  Federal  Government  should  be  requested  to  introduce  legislation 
requiring  the  Unemployment  Insurance  Commission  to  disclose 
from  their  records,  on  the  request  of  a  family  court  judge,  the  addresses 
of  those  being  sought  by  the  Enforcement  Branch.  Provincial  legis- 
lation should  provide  that  judges  may  request  this  information  only 
when  other  attempts  to  trace  the  spouse  or  parent  have  failed. 

116.  Information  obtained  from  provincial  agencies  or  from  the  Unemploy- 
ment Insurance  Commission  should  be  used  only  for  the  purpose  of 
locating  persons  being  sought  by  the  Enforcement  Branch. 

117.  Those  persons  involved  in  the  tracing  program  should  be  employees 
of  the  Ministry  of  the  Attorney  General,  rather  than  the  Ministry  of 
Community  and  Social  Services.  The  possibility  of  using  parental 
support  workers,  transferred  from  the  Ministry  of  Community  and 
Social  Services  to  the  Ministry  of  the  Attorney  General,  should  be 
considered. 

118.  The  family  court  should  be  given  the  power  to  order,  at  trial,  that  the 
staff  of  the  Enforcement  Branch  investigate  and  report  on  the  economic 
circumstances  of  the  parties.  The  staff  should  not  be  empowered  to 
compel  third  parties  to  disclose  such  information;  but  if,  in  the  course 
of  its  investigation,  the  staff  obtains  wage  certificates  from  former  or 
present  employers,  these  should  be  admissible  in  court  as  prima  facie 
proof  of  the  information  they  contain. 
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119.  Any  report  of  the  Enforcement  Branch  on  the  economic  circum- 
stances of  the  parties  should  be  admissible  in  evidence  at  trial  and  the 
person  who  prepared  the  report  should  be  present  in  court,  if  required, 
for  the  purpose  of  cross-examination.  Both  parties  to  the  proceeding 
should  be  entitled  to  receive  a  copy  of  the  report  before  trial.  The 
information  contained  in  it  should  not  be  disclosed  except  for  the 
purposes  of  the  court. 

120.  The  family  court  should  be  empowered,  within  the  limits  of  the  juris- 
diction that  can  be  conferred  on  a  provincially  appointed  judge: 

(a)  to  order  the  payment  of  a  modest  lump  sum,  in  addition  to 
periodic  payments,  for  the  purpose  of  meeting  special  needs; 

(b)  to  order  periodic  payments,  including  periodic  payments  of  limited 
duration  or  until  the  happening  of  a  specified  event,  in  which  case 
the  recipient  of  the  award  should  be  free  to  apply  to  the  court 
to  have  it  extended,  or  to  re-apply  for  maintenance  after  the  ex- 
piration of  the  specified  period; 

(c)  to  order  that  a  maintenance  payment,  whether  lump  sum  or 
periodic,  be  secured; 

(d)  to  order  that  a  spouse  or  someone  under  an  obligation  to  sup- 
port a  child  shall  pay  maintenance,  and  in  addition,  provide 
security  for  the  payment  of  such  maintenance; 

(e)  to  order  that  the  maintenance  order  shall  itself  constitute  a  charge 
against  any  interest  that  the  respondent  may  have  in  any  specified 
property; 

(f)  subject  to  the  rights  of  third  parties,  to  order  the  transfer  of 
personal  property  from  one  spouse  to  another,  or  to  make  orders 
concerning  the  right  to  its  use; 

(g)  when  awarding  maintenance  and  subject  to  the  rights,  if  any,  of 
third  parties  in  the  family  residence  and  subject  to  such  con- 
ditions as  the  court  may  impose,  to  order  that  a  spouse  or  parent 
have  the  right  to  occupy  or  use  the  family  residence  until  the 
rights  of  the  spouses  or  parents  in  such  residence  are  determined 
by  agreement  or  by  a  court  of  competent  jurisdiction,  or  until 
suitable  alternative  provision  is  made  for  the  accommodation  of 
any  dependent  spouse,  parent  or  children; 

(h)  to  require  one  spouse  to  enter  into  a  recognizance  not  to  molest 
the  other  spouse  or  to  interfere  with  the  other  spouse's  enjoy- 
ment of  his  or  her  civil  rights,  including  the  right  to  possession 
of  property;  and  to  make  similar  orders  to  prevent  parents  from 
molesting  or  abusing  their  children; 

( i )  upon  adjourning  an  application  for  maintenance  of  a  spouse, 
to  make  interim  orders  concerning: 

(i)   maintenance  of  spouses; 

(ii)   maintenance  of  children; 
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(iii)  custody  of  children  and  rights  of  access; 

(iv)   non-molestation  of  a  spouse  or  children; 

(v)   possession  of  the  family  residence. 

(j)    upon  adjourning  an  application  for  maintenance  or  custody  of  a 
child,  to  make  interim  orders  concerning: 

(i)  maintenance  of  children; 

(ii)  custody  of  children  and  rights  of  access; 

(iii)  non-molestation  of  children; 

(iv)  possession  of  the  family  residence,  but  only  in  favour  of  a 
parent  of  the  children. 

121.  The  family  court  should  be  empowered  to  deal  with  the  issues  of  the 
custody  of  and  rights  of  access  to  children  whether  or  not  an  appli- 
cation has  been  made  for  their  maintenance;  either  party  should  have 
the  right  to  remove  custody  proceedings  from  the  family  court  into 
the  Supreme  Court  or  the  county  and  district  courts  with  leave  of  a 
judge  of  the  court  to  which  the  proceedings  are  sought  to  be  removed. 

122.  An  order  for  maintenance  in  the  family  court,  either  for  spouses  or 
children,  should  terminate  upon  the  death  of  any  party,  or  upon 
divorce.  The  right  to  maintenance  of  any  dependants  after  the  death 
of  a  respondent  should  be  determined  under  The  Dependants'  Relief 
Act.  The  right  to  maintenance  in  the  event  of  divorce,  should  be  de- 
termined by  the  court  having  jurisdiction  in  the  divorce  proceedings. 

•123.  The  family  court  should  be  empowered  to  vary  or  discharge  arrears 
of  maintenance  upon  such  terms  as  seem  fit  and  just. 

124.  Where  the  parents  of  a  child,  in  respect  of  whom  a  maintenance  order 
has  been  made,  become  reconciled,  the  right  to  collect  arrears  should 
not  be  automatically  terminated.  The  family  court  should  be  em- 
powered to  make  such  order  as  it  deems  just  concerning  any  arrears 
which  have  accumulated  pursuant  to  an  order  made  by  that  court. 

•125.  Upon  the  death  of  a  person  paying  maintenance,  any  accumulated 
arrears  owing  at  the  date  of  death  should  be  treated  as  a  debt  of  the 
estate,  subject  to  the  right  of  the  personal  representative  to  apply  to  the 
court  for  variation  or  discharge  of  the  amount  of  the  arrears. 

126.  Upon  the  death  of  a  recipient,  or  in  the  case  of  child  support,  on  the 
death  of  the  child,  any  accumulated  arrears  of  maintenance  should 
continue  to  be  collectable;  but  the  court  may  vary  or  discharge  the 
amount  of  any  such  arrears,  if  it  thinks  fit  and  just  to  do  so,  having 
regard  to  all  the  circumstances  of  the  case. 

127.  The  family  court  should  be  empowered  to  vary  or  discharge  any  order 
upon  proof  of  a  material  change  in  circumstances. 

•The  Honourable  James  C.  McRuer  dissents  from  the  recommendations  for  reasons 
recorded  on  p.  200. 
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128.  The  court  should  be  empowered  to  rehear  any  application  for  an 
order  when  evidence  has  become  available  that  was  not  available  upon 
the  previous  hearing  and  that  could  not  by  reasonable  means  have 
come  to  the  attention  of  the  applicant. 

129.  Where  there  has  been  a  default  under  a  maintenance  order,  the  family 
court  should  be  able  to  order  the  attachment  of  the  resoondent's 
earnings.  The  attachment  order  should  have  priority  over  subsequent 
claims  against  earnings,  and  money  recovered  under  the  order  should 
not  be  subject  to  distribution  under  The  Creditors'  Relief  Act. 

130.  Section  81  of  The  Judicature  Act  should  be  amended  to  permit  ex- 
pressly the  registration  against  land  of  maintenance  orders  made  in 
the  family  court. 

131.  If,  upon  a  show  cause  hearing  to  enforce  a  Supreme  Court  maintenance 
order  filed  in  the  family  court,  the  family  court  judge  considers  that 
arrears  under  the  order  should  be  varied  or  discharped,  the  judge 
should  be  required  to  submit  a  report  to  the  Supreme  Court  with  his 
recommendations.  This  report  should  be  given  an  effect  similar  to  that 
of  a  Master's  report  under  the  Rules  of  Practice  of  the  Supreme 
Court.  If  no  appeal  is  taken  to  the  Supreme  Court  from  the  report  of 
the  family  court  judge,  the  recommendations  should  be  confirmed  as 
an  order  of  the  Supreme  Court. 

132.  The  power  of  committal  in  the  family  court  should  be  retained  only 
for  such  time  as  is  required  to  implement  the  alternative  proposals 
contained  in  this  Report  for  the  enforcement  of  maintenance  orders 
and  to  establish  their  effectiveness.  As  an  interim  reform  measure,  the 
provisions  for  committal  contained  in  section  12  of  The  Deserted 
Wives'  and  Children's  Maintenance  Act  should  be  amended  to  make 
the  sanction  applicable  to  both  spouses  or  parents,  to  reduce  the 
maximum  period  of  imprisonment  from  three  months  to  six  weeks, 
and  to  restrict  the  power  to  make  any  committal  order  to  cases  where 
it  has  been  established  that  the  spouse  or  parent  is  able  to  pay  but 
has  wilfully  refused  to  comply  with  the  order  by  applying  his  or  her 
money  for  the  support  of  the  other  spouse  or  children  as  directed  by 
the  order.  Safeguards  should  be  introduced  to  preclude  absolutely 
the  exercise  of  the  committal  power  against  any  spouse  or  parent  who 
has,  or  may  have,  responsibility  for  the  care  of  any  children. 

133.  An  order  of  the  family  court  concerning  possession  of  the  family 
residence  should  be  enforceable  through  ejectment  proceedings  upon 
the  filing  of  such  an  order  with  the  sheriff. 

1 34.  Orders  of  the  court  directing  the  transfer  of  the  title  to  personal 
property,  or  providing  for  its  use,  should  be  enforceable  upon  summary 
application  to  the  family  court  for  an  order  in  the  nature  of  a  replevin 
order  which,  once  obtained,  may  be  filed  with  the  sheriff  for  execution. 

135.  A  respondent  who  breaches  the  terms  of  any  recognizance  should  be 
liable  to  the  same  sanctions  as  the  law  now  provides. 

136.  An  order  of  the  family  court  concerning  the  custody  of  children  or 
rights  of  access  should,  in  the  event  of  any  failure  to  comply  with  it, 
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be  enforceable  upon  application  to  the  family  court  for  an  order  of 
committal. 

137.  Facilities  for  conciliation  and  counselling,  staffed  by  family  court 
officers  trained  in  social  work  and  marriage  guidance,  should  be  intro- 
duced into  the  family  court  system  in  Ontario.  While  in  larger  centres 
long-term  counselling  facilities  might  be  made  available,  the  court 
officers  should  at  a  minimum  work  at  the  intake  stage  and  should 
conduct  a  brief  diagnostic  interview  in  order  to  identify  those  spouses 
or  families  whose  problems  require  the  attention  of  a  conciliator  or 
counsellor  or  referral  to  a  social  agency. 

138.  The  spouses  should  be  requested  to  attend  a  pre-trial  conciliation 
conference  to  assist  them  to  settle  outstanding  issues  in  dispute  be- 
tween them.  However,  while  counselling  and  conciliation  should  be 
encouraged,  resort  to  such  services  should  be  made  strictly  voluntary. 
Consequently,  the  failure  to  attend  a  conciliation  conference  should 
not  result  in  the  application  of  any  legal  sanctions. 

139.  The  court  should  be  free  to  adjourn  the  legal  proceedings  on  its  own 
motion  or  when  the  spouses  request  the  services  of  a  court  counsellor 
or  conciliator;  however,  such  an  adjournment  should  not  prevent  the 
family  court  from  granting  interim  relief  to  a  party  whose  needs  are 
pressing. 

140.  The  family  court  judge  should  have  overall  supervisory  control  over 
those  engaged  in  the  counselling  and  conciliation  process. 

141.  The  family  court  judge  should  review  any  spousal  agreement  arising 
out  of  a  conciliation  conference  before  it  is  signed  to  ensure  that  the 
parties  are  satisfied  with  it  and  that  none  of  the  details  are  uncon- 
scionable or  unrealistic.  The  court  should  be  empowered  to  incorporate 
approved  agreements  on  matters  within  its  jurisdiction  into  court 
orders. 

142.  Complete  confidentiality  must  be  ensured  if  the  counselling  and  con- 
ciliation service  is  to  be  truly  effective.  Should  conciliation  be  only 
partially  successful  or  be  abandoned  completely,  no  report  should  be 
made  and  no  information  should  be  given  to  the  court  concerning  the 
conciliation  conferences.  All  proceedings  should  be  privileged,  subject 
to  waiver  by  both  parties. 

Chapter  7     Void  and  Voidable  Marriages:  Orders  for  Maintenance 

143.  In  nullity  proceedings,  whether  a  marriage  is  void  or  voidable,  the 
court  should  have  power  to  award  maintenance  to  either  spouse  where 
it  may  be  fit  and  just  to  do  so. 

144.  When  awarding  maintenance  in  nullity  proceedings,  whether  the 
marriage  is  void  or  voidable,  the  court  should  be  guided  by  the  same 
criteria  as  we  have  set  out  in  Chapter  4,  as  far  as  they  are  relevant 
to  the  circumstances  of  particular  cases.  In  considering  the  "conduct 
of  the  parties"  however,  the  court  should  have  the  power  to  consider 
the  conduct  of  the  parties  before  going  through  the  form  of  marriage, 
as  well  as  their  subsequent  conduct. 
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145.  The  definition  of  the  term  "dependant"  under  The  Dependants'  Relief 
Act  should  be  broadened  to  permit  a  dependent  spouse,  who  is  en- 
titled to  maintenance  under  an  award  made  in  nullity  proceedings  at 
the  time  of  the  respondent's  death,  to  apply  for  relief  against  the 
respondent's  estate  under  that  Act. 

146.  Any  legislation  implementing  our  recommendations  should  make 
it  clear  that  all  statutory  and  common  law  rights  of  the  parties  to  a 
marriage  that  has  been  declared  void  or  annulled  are  otherwise  pre- 
served as,  for  example,  rights  under  The  Workmen's  Compensation 
Act  and  any  right  of  action  based  on  deceit. 

147.  The  powers  of  the  court  to  make  orders  for  interim  maintenance  in 
nullity  proceedings,  or  to  vary  or  enforce  permanent  orders  made  in 
such  proceedings,  should  be  the  same  as  those  set  out  in  Chapter  4. 


• 


45-1 


m 


REPORT  ON  MORTMAIN,  CHARITABLE  USES  AND 
RELIGIOUS   INSTITUTIONS   (1976) 

By  reference  dated  May  14,  1974,  the  Commission  was  asked  to 
examine,  study  and  enquire  into  the  past,  present  and  future  utility  and 
effectiveness  of  The  Mortmain  and  Charitable  Uses  Act  and  The  Religious 
Institutions  Act,  and,  after  study  and  consideration,  to  recommend  such 
changes  in  the  law  relating  to  these  Acts  as  in  the  opinion  of  the  ... 
Commission  are  necessary  and/or  desirable. 

The  Mortmain  and  Charitable  Uses  Act  consisted  of  two  distinct 
parts:  (1)  a  part  concerning  mortmain,  which  applied  to  corporations  and 
required  all  corporations  that  had  no  other  authority  to  hold  land  in  the 
Province  to  obtain  a  licence  in  mortmain;  and  (2)  a  part  concerning 
charitable  uses,  which  provided  that  a  charitable  trust  or  organization, 
whether  incorporated  or  not,  and  subject  to  certain  exceptions,  may  not 
hold  land  for  more  than  two  years  unless  it  obtained  the  consent  of  a 
Supreme  Court  judge.  Otherwise  the  land  vested  in  the  Public  Trustee  who 
was  directed  by  the  Act  to  sell  it  and  transfer  the  net  proceeds  of  the  sale  to 
the  charity. 

The  Religious  Institutions  Act  set  out  a  statutory  scheme  under  which 
religious  societies  or  congregations  may,  through  the  simple  device  of 
appointing  trustees,  arrange  to  acquire,  mortgage,  sell  or  otherwise  deal 
with  land  for  religious  or  congregational  purposes.  Thus,  the  necessity  of 
incorporation  and  corporate  administration  is  avoided.    By  express  terms, 
however,  the  convenient  and  remedial  procedures  of  the  legislation  are 
open  only  to  congregations  of  Christians  and  Jews. 
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REPORT  ON  MORTMAIN,  CHARITABLE  USES  AND  RELIGIOUS 
INSTITUTIONS  (1976) 


CHAPTER  7 

SUMMARY  OF  RECOMMENDATIONS 


Chapter  3  POLICY  CONSIDERATIONS  WITH  RESPECT  TO  THE  MORTMAIN 
AND  CHARITABLE  USES  ACT. 

1.  The  mortmain  provisions  of  The  Mortmain  and  Charitable  Uses  Act 
should  be  repealed  in  their  entirety  and,  if  thought  to  be  desirable, 
they  should  be  replaced  with  a  monitoring  scheme  that  is  integrated 
with  that  in  effect  with  respect  to  extra-provincial  corporations. 

2.  If  as  a  matter  of  government  policy  it  is  decided  that  a  system  of 
controls  on  Iandholding  by  non-resident  corporations  and  other  enti- 
ties is  desirable  (a  matter  which  is  outside  the  terms  of  this  Refer- 
ence) such  a  system  should  be  established  by  new  legislation,  rather 
than  by  a  continuance  and  "shoring-up"  of  The  Mortmain  and 
Charitable  Uses  Act. 

3.  If  as  a  matter  of  government  policy  it  is  thought  desirable  to 
continue  to  restrict  direct  investment  in  land  by  charities,  the  chari- 
table uses  provisions  of  the  Act  should  be  repealed  and  replaced  with 
new  and  simpler  legislation  to  achieve  that  purpose.  Such  legislation 
might  either  form  a  separate  Act  or  be  incorporated  into  The  Chari- 
table Gifts  Act.  A  consolidation  of  The  Charitable  Gifts  Act,  The 
Charities  Accounting  Act,  and  any  retained  sections  related  to 
charitable  uses  of  The  Mortmain  and  Charitable  Uses  Act  is 
desirable. 

4.  The  administration,  regulation  and  monitoring  of  charities  should  be 
reviewed  by  an  appropriate  body  and  legislation  drafted  requiring 
regular  disclosures  by  and  publication  of  information  concerning  all 
charities. 

5.  The  following  consequential  amendments  and  repeals  should  be 
made: 

(a)  The  first  sentence  of  section  4  of  An  Act  Respecting  Real 
Property  (Quia  Emptores),  R.S.O.  1897,  c.  330  (R.S.O.  1970, 
Appendix  A)  should  be  repealed. 

(b)  Section  43  of  The  Registry  Act,  R.S.O.  1970,  c.  409,  should 
be  repealed. 

(c)  Section  97  of  The  Land  Titles  Act,  R.S.O.  1970,  c.  234, 
should  be  amended  to  exclude  any  reference  to  a  licence  in 
mortmain. 

6.  Consideration  should  be  given  to  the  enactment  of  an  amendment  to 
The  Business  Corporations  Act  similar  to  section  306  of  The  Corpor- 
ations Act,  requiring  the  sale  of  land  within  seven  years  after  it  is  no 
longer  required  for  actual  use  of  a  corporation  or  for  carrying  on  its 
undertaking. 

7.  Provision  should  be  made  for  the  automatic  revesting  of  land  in 
charities  or  their  trustees,  where  the  land  has  vested  in  the  Public 
Trustee  but  has  not  yet  been  sold  by  him.  The  provision  should  be 
retroactive  so  as  to  apply  to  cases  where  the  charity  has  disposed  of 
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the  land  to  a  third  party.  Such  a  provison  should  be  enacted  whether 
or  not  divestment  provisions  similar  to  the  existing  ones  are  to  be 
incorporated  into  any  new  legislation,  thereby  curing  defective  titles 
at  the  date  of  the  enactment. 


Chapter  4  OPERATION   AND   SCOPE   OF  THE  MORTMAIN  AND  CHARI- 
TABLE USES  ACT 

In  the  event  that  The  Mortmain  and  Charitable  Uses  Act  is  to  be  retained, 
contrary  to  our  recommendation,  the  Commission  makes  the  following  recom- 
mendations: 

8.  The  legislation  should  be  amended  to  remove  the  existing  discrep- 
ancy between  the  definitions  of  "assurance"  and  "land". 

9.  The  legislation  should  not  apply  to  leases  of  seven  or  fewer  years  in 
duration.  The  definition  of  "assurance"  set  out  in  section  1(1  )(a)  of 
the  Act,  so  far  as  it  applies  to  leases,  should  be  amended  to  include 
only  leases  that  may  last  for  more  than  seven  years,  whether  by 
reason  of  the  original  term  or  by  right  of  renewal  or  both. 

10.  The  monitoring  of  corporations  with  charitable  objects  under  a 
general  licence  in  mortmain  as  it  is  done  at  present  under  the  regula- 
tions should  be  transferred  to  The  Charities  Accounting  Act. 

1 1.  Section  6  of  the  Act,  concerning  the  validity  of  assurances  made  in 
favour  of  a  charity  during  the  lifetime  of  the  donor,  should  be 
repealed  because  it  no  longer  performs  a  useful  function  and  because 
its  purpose  is  now  largely  superseded  by  section  7,  which  requires 
any  land  assured  to  charitable  uses  to  be  sold  within  two  years, 
unless  its  retention  is  approved  by  a  judge  of  the  Supreme  Court. 

12.  The  definition  of  "full  and  valuable  consideration"  should  be 
deleted  from  section  1(1  Xb)  following  upon  the  repeal  of  section  6. 

13.  The  provisions  respecting  the  acquisition  of  land,  both  inter  vivos 
and  by  will,  and  the  holding  of  land  by  or  for  the  benefit  of  chari- 
table uses  should  be  amalgamated,  and  no  distinction  should  be 
drawn  between  the  methods  of  acquisition  as  regards  the  results  that 
flow  therefrom. 

14.  The  provision  for  automatic  divestment  in  sections  7  and  10  should 
be  amended,  having  retrospective  effect,  with  regard  to  any  lands 
which  are  not  yet  sold  under  the  provisions  of  the  Act  so  as  to 
enable  applications  to  be  made  to  the  Court  for  the  following 
purposes: 

(a)  to  permit  retention  by  or  on  behalf  of  the  charity; 

(b)  to  revest  the  land  in  the  charity  and  to  permit  its  retention; 

and 

(c)  to  grant  an  extension  of  time  for  sale. 

The  amendments  should  permit  applications  to  be  made  to  the 
Court  by  or  on  behalf  of  a  charity  before  actual  divestment  occurs, 
and  also  should  permit  applications  to  be  made  to  the  Court  either 
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by  or  on  behalf  of  the  charity,  or  by  the  Public  Trustee  after  divest- 
ment has  occurred,  but  prior  to  the  land  being  sold. 

15.  The  time  period  during  which  land  assured  to  charitable  uses  must 
be  sold  should  be  increased  frotn  two  to  three  years. 

16.  The  Court  should  be  empowered  to  grant  an  extension  of  time  for 
sale  for  such  period  or  periods  and  upon  such  grounds  as  it  sees  fit. 
The  grounds  for  an  order  permitting  retention  of  land  by  a  charity 
should  be  broadened  to  include  the  case  of  land  acquired  for  its 
future  expansion. 

17.  The  Act  should  be  amended  in  its  general  application  to  require  a 
sale  within  three  years  commencing  after  the  land  ceases  to  be 
actually  used  by  a  charity,  failing  which  it  shall  be  divested.  Sections 
8(3)  and  1 3(3)  which  make  provision  for  certain  special  cases  should 
be  similarly  amended. 

18.  The  Act  should  be  amended  in  its  general  application  to  provide: 

(a)  that  the  Court  may,  by  order,  permit  the  acquisition  or  reten- 
tion of  land  by  a  charity  for  future  occupation  during  a  five- 
year  period  from  the  date  of  such  order;  and 

(b)  that  the  Court  may,  from  time  to  time,  grant  further  extension 
orders  in  appropriate  cases; 

I 
Sections  8(3)  and  13(3)  which  make  provision  for  certain  special 
cases  should  be  similarly  amended. 

19.  The  Act  should  provide  that  in  all  cases  where  an  assurance  for 
charitable  uses  is  subject  to  any  prior  interest  (for  example,  a  lease) 
the  period  within  which  the  land  must  be  sold  shall  commence  from 
the  termination  of  the  prior  interest. 

20.  Section  13  of  the  Act  providing  for  an  exemption  in  favour  of 
specified  public  bodies  should  be  retained,  but  the  phrase  "trustees 
empowered  to  administer  or  hold  property  for  charitable  uses"  in 
subsection  (1)  should  be  deleted  and  replaced  with  the  phrase 
"similar  public  bodies  or  their  trustees". 

21.  Consideration  should  be  given  to  the  question  whether  the  present 
exemptions  from  the  provisions  of  the  Act  are  justifiable,  whether 
further  exemptions  should  be  made,  and  if  so,  on  what  criteria. 

22.  The  exemptions  should  be  divided  into  two  groups,  those  that  are 
exempt  from  the  mortmain  provisions  and  those  that  are  exempt 
from  the  charitable  uses  provisions. 

23.  No  distinction  should  be  drawn  in  the  exemptions  between  land 
acquired  inter  vivos  or  by  will. 

24.  Section  9(a)  which  sets  out  exemptions  for  certain  educational 
institutions  should  be  incorporated  into  the  general  exemptions 
listed  in  section  8(2).  Section  8(3)  should  be  made  to  apply  to  them, 
so  that  such  educational  institutions  will  at  least  be  entitled  to  retain 

land  required  for  their  actual  use  and  occupation,  without  the  per-  k 

mission  of  the  Court. 
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25.  Section  9(b)  is  redundant  in  that  an  application  can  be  made  for 
retention  of  less  or  more  than  two  acres.  We  therefore  recommend 
its  repeal. 

26.  The  Religious  Institutions  Act  should  define  when  and  to  what 
extent  land  acquired  and  held  under  that  Act  becomes  subject  to 
The  Mortmain  and  Charitable  Uses  Act. 

27.  Section  1 4  of  the  Act  which  deals  with  the  procedure  to  be  followed 
in  cases  of  breach  of  charitable  trust  or  where  direction  is  sought 
with  regard  to  the  administration  of  the  trust  should  be  recast  in  a 
form  similar  to  that  of  section  6  of  The  Charities  Accounting  Act 
and  be  incorporated  into  that  Act. 

28.  Section  15  of  The  Mortmain  and  Charitable  Uses  Act  should  be 
amended  to  make  it  clear  that  nothing  in  the  Act  has  the  effect  of 
limiting  or  restricting  the  right  of  any  corporation  under  any  other 
Act  or  under  any  charter  or  licence  enabling  land  to  be  assured  or 
held  in  mortmain. 


Chapter  6    CONTINUING  UTILITY  OF  THE  RELIGIOUS  INSTITUTIONS 
ACT 

29.  The  Religious  Institutions  Act,  R.S.O.  1970,  chapter  411,  which 
permits  congregations  of  Christians  and  Jews  to  hold  land  in  per- 
petual succession  by  their  trustees,  should  be  replaced  by  new  legis- 
lation to  the  same  effect  applicable  to  religious  societies  generally. 
The  Commission's  detailed  recommendations,  which  include  the  sug- 
gested repeal  of  some  provisions,  the  amendment  of  others  and  the 
use  of  more  modern  forms  of  expression,  are  embodied  in  a  draft  Bill 
entitled  The  Religious  Societies  Act  forming  Appendix  A  to  this 
Report. 
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REPORT  ON  LANDLORD  AND  TENANT  LAW  (1976) 

This  is  the  Commission's  third  and  final  report  on  the  law  governing 
the  relation  of  landlord  and  tenant. 

Part  I  of  the  report  deals  with  certain  aspects  of  the  law  applicable  to 
both  residential  and  non-residential  tenancies,  including:  the  nature  of  the 
landlord  and  tenant  relation;  the  formal  requirements  of  tenancy 
agreements;  the  law  relating  to  the  running  of  covenants;  the  effect  of 
merger  or  surrender  of  the  reversion;  attornment;  waiver;  obligation  to 
show  title;  defective  tenancy  agreements;  the  renewal  of  tenancy 
agreements  on  behalf  of  persons  outside  Ontario;  the  rights  of  the  parties 
upon  a  tenant's  insolvency;  fixtures;  the  covenant  for  quiet  enjoyment; 
termination  of  the  tenancy  of  a  disruptive  tenant;  relief  from  the  operation 
of  restrictive  covenants;  the  obligation  to  repair;  abandoned  chattels;  The 
Short  Forms  of  Leases  Act;  the  independence  of  covenants  in  a  tenancy 
agreement;  tenants'  rights  prior  to  possession;  mitigation  of  damages; 
covenants  relating  to  things  in  being  and  things  not  in  being;  the  obligation 
to  deliver  a  copy  of  the  tenancy  agreement;  and  the  termination  of 
tenancies. 

Part  II  of  the  report  is  concerned  with  an  examination  of  certain 
aspects  of  the  law  relating  specifically  to  non-residential  tenancies, 
including:  contracting  out;  security  deposits;  frustration  of  the  tenancy 
agreement;  distress;  and  building  services. 

0  Part  III  of  the  report  deals  with  the  question  of  a  standard  form 

tenancy  agreement  for  use  in  the  case  of  residential  tenancies. 
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PART  rv 
SUMMARY  OF  RECOMMENDATIONS  AND  CONCLUSION 

CHAPTER  XXXIII 

SUMMARY  OF  RECOMMENDATIONS 


Introduction     Aim  and  Scope  of  the  Report 

1 .  Structure  of  The  Landlord  and  Tenant  Act 

Consideration  should  be  given  to  restructuring  The  Landlord 
and  Tenant  Act  so  as  to  create  a  more  orderly  and  comprehensible 
scheme  of  legislation.  One  part  of  the  Act  might  contain  general  pro- 
visions applicable  to  all  types  of  tenancies,  another  part  might  contain 
provisions  specifically  applicable  to  non-residential  tenancies  and  a 
third  part  might  contain  provisions  specifically  applicable  to  residen- 
tial tenancies. 

LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  ALL  TENANCIES  \ 

Chapter  I    The  Nature  of  the  Landlord 
and  Tenant  Relation 

2.  The  Nature  of  the  Landlord  and  Tenant  Relation 

( 1 )  Section  3  ought  not  to  be  repealed,  but  the  word  "distress" 
should  be  abandoned  in  favour  of  "rent  execution". 

(2)  Wherever  possible,  the  terminology  used  throughout  The  Land- 
lord and  Tenant  Act  and  the  other  statutes  in  Ontario  should  be 
uniform.  To  this  end  the  Commission  makes  the  following 
recommendations: 

(a)  in  The  Landlord  and  Tenant  Act,  and  in  these  other  Acts, 
the  term  "lease"  should  be  discarded  in  favour  of  the  term 
"tenancy  agreement"; 

(b)  the  term  "tenancy  agreement"  should  be  defined  in  section 
1  of  The  Landlord  and  Tenant  Act  to  refer  to  both  residen- 
tial and  non-residential  premises.  The  following  definition 
is  suggested : 

"tenancy  agreement"  means  a  written,  oral  or  implied 
agreement  between  a  landlord  and  a  tenant  for  the 
possession  of  premises; 

(c)  section  81(b)  should  be  repealed,  and  it  should  be  made 
explicit  in  section  82  that  the  provisions  of  Part  IV  apply 

solely  to  residential  tenancy  agreements  and  to  tenancies  of  r 

residential  premises; 
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(d)  the  terms  "lessor",  "lessee",  "sub-lessor"  (or  "under-les- 
sor"),  "sub-lessee"  (or  "under-lessee"),  "sub-lease",  "de- 
mise", and  "demised  premises"  should  be  replaced  in  the 
Act  by  the  terms  "landlord",  "tenant",  "sub-landlord", 
"sub-tenant",  "sub-tenancy  agreement",  "tenancy  agree- 
ment" and  "rented  premises",  respectively,  although  it  is 
recognized  that  definitional  sections  will  be  necessary  to 
render  the  suggested  terms  more  comprehensible  and  to 
remove  any  doubt  as  to  their  full  meaning;  and 

(e)  other  terms  and  phrases,  which  are  derived  from  the  ones 
considered  above,  may  or  may  not  be  in  need  of  rectifica- 
tion, given  the  rationale  behind  the  recommendations  made 
in  this  chapter;  these  terms  and  phrases  should  be  scrutin- 
ized and  reviewed  with  a  view  to  their  modernization  and 
simplification,  wherever  possible  and  necessary,  without 
however  sacrificing  their  legal  clarity  in  the  process. 


Chapter  II     Formalities  of  Tenancy  Agreements 

3.  Creation  of  the  Tenancy  Agreement 

The  present  rules  concerning  the  formal  requirements  necessary 
for  the  creation  of  tenancy  agreements  and  agreements  to  lease,  as 
contained  in  The  Statute  of  Frauds,  should  be  changed  as  follows: 

( 1 )  parol  tenancy  agreements  or  agreements  to  lease  should  be  per- 
mitted where  the  tenancy  agreement  is  for  a  term  of  one  year  or 
less,  rather  than  three  years  as  is  the  case  at  present,  without  any 
requirement  as  to  the  reservation  of  rent  and  regardless  of 
whether  the  tenant  is  given  power  to  extend  the  term  of  the 
tenancy  agreement.  The  term  of  the  tenancy  should  be  measured 
from  the  date  on  which  the  term  is  to  commence  rather  than 
from  the  date  on  which  the  tenancy  agreement  or  the  agreement 
to  lease  is  made;  and 

(2)  the  present  requirement  that  a  tenancy  agreement  be  under  seal 
(except  for  agreements  under  three  years  with  the  required  rent 
reserved)  should  be  abolished.  Subject  to  the  exception  for  parol 
tenancy  agreements  and  agreements  to  lease  referred  to  in  (1) 
above,  tenancy  agreements  and  agreements  to  lease  should  be 
required  to  be  in  writing,  signed  by  the  persons  creating  them 
or  by  their  agents,  and  the  authorization  of  the  agent  should  not 
have  to  be  in  writing. 

4.  Assignment  of  the  Tenancy  Agreement 

The  present  law  governing  the  formal  requirements  necessary  for 
the  assignment  of  tenancy  agreements,  as  contained  in  The  Statute  of 
Frauds  and  section  9  of  The  Conveyancing  and  Law  of  Property  Act, 
should  be  changed  so  that  the  same  formalities  recommended  for  the 
creation  of  tenancy  agreements  would  apply  in  the  case  of  the  assign- 
ment of  tenancy  agreements,  without,  however,  affecting  assignments 
occurring  by  act  or  operation  of  law. 
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5.  Surrender  of  the  Tenancy  Agreement 

The  present  law  governing  the  formal  requirements  necessary 
for  the  surrender  of  tenancy  agreements,  as  contained  in  The  Statute 
of  Frauds  and  section  9  of  The  Conveyancing  and  Law  of  Property 
Act,  should  be  changed  so  that  all  surrenders  of  tenancy  agreements, 
other  than  by  operation  of  law,  should  be  in  writing,  signed  by  the 
party  surrendering  the  agreement  or  his  agent,  without  regard  to  the 
length  of  the  term  being  surrendered,  and  the  authorization  of  the 
agent  should  not  have  to  be  in  writing. 

6.  Formalities  Generally 

The  statutory  provisions  setting  out  the  formal  requirements 
governing  the  creation  of  tenancy  agreements  and  agreements  to 
lease,  the  assignment  of  tenancy  agreements  and  the  surrender  of 
tenancy  agreements  should  be  contained  in  The  Landlord  and  Tenant 
Act,  and  the  relevant  provisions  of  The  Statute  of  Frauds  and  section 
9  of  The  Conveyancing  and  Law  of  Property  Act  should  be  rendered 
inapplicable  to  tenancy  agreements.  This  would  entail: 

( 1 )  the  amendment  of  section  1(1)  of  The  Statute  of  Frauds  so  that 
the  subsection  can  in  no  way  be  taken  to  apply  to  tenancy 
agreements; 

(2)  the  repeal  of  section  1(2)  of  The  Statute  of  Frauds; 

(3)  the  amendment  of  section  2  of  The  Statute  of  Frauds  so  that  this 
section  does  not  apply  to  tenancy  agreements; 

(4)  the  repeal  of  section  3  of  The  Statute  of  Frauds; 

(5)  the  amendment  of  section  4  of  The  Statute  of  Frauds  so  that  a 
contract  concerning  an  interest  in  land  shall  not  include  an 
agreement  to  lease;  and 

(6)  the  amendment  of  section  9  of  The  Conveyancing  and  Law  of 
Property  Act. 


Chapter  III     The  Running  of  Covenants 

7.    The  Running  of  Covenants 

(1)  The  present  rules  relating  to  the  running  of  covenants  upon  the 
assignment  of  the  term  or  the  reversion  should  be  replaced  by 
provisions  enacted  in  The  Landlord  and  Tenant  Act,  applicable 
to  residential  and  non-residential  tenancies,  giving  effect  to  the 
following  requirements: 

(a)  (i)  subject  to  the  exception  concerning  "personal  service" 
covenants,  the  assignee  of  the  beneficial  interest  of  a 
landlord  or  a  tenant  in  a  written  tenancy  agreement 
should  have  all  the  benefits,  and  be  subject  to  all  the 
obligations,  of  the  landlord  and  the  tenant  (as  the  case 
may  be),  in  the  same  manner  as  if  he  were  the  original 
landlord  or  tenant. 
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Covenants  which  have  hitherto  been  classed  as 
"personal  service"  covenants,  where  a  person  covenants 
with  another  to  do  work,  or  perform  a  service,  and  it  can 
be  inferred  that  the  person  employed  has  been  selected 
with  reference  to  his  individual  skill,  competency  or 
other  personal  qualification,  ought  not  to  be  subject  to 
the  new  regime  recommended  above.  Consequently, 
where  personal  performance  is  of  the  essence,  the  coven- 
ant pursuant  to  which  such  performance  is  to  arise  should 
not  to  be  binding  automatically  on  the  assignee  and  the 
other,  remaining,  party  to  the  tenancy  agreement;  rather 
the  enforceability  of  such  covenants  should  continue  to 
be  governed  by  the  law  of  contracts  hitherto  applicable 
to  them;  and 

(ii)  for  the  purposes  of  the  above  recommendation,  "assign- 
nee"  should  be  defined  as  including  the  original  assignee 
and  all  subsequent  assignees  of  such  assignee,  but  not  a 
person  whose  interest  was  acquired  under  a  sub-tenancy 
agreement,  and  "assignment"  should  be  defined  as  mean- 
ing an  assignment  made  by  conveyance,  devolution  of 
law  or  otherwise; 

(b)  the  following  rules  of  law  should  be  expressly  precluded 
from-  having  any  application  with  respect  to  the  position  of 
the  assignee  of  the  beneficial  interest  of  a  landlord  or 
tenant: 

(i)  any  rule  which  requires  that  the  benefit  or  obligation 
of  provisions  in  a  tenancy  agreement  must  touch  or 
concern  the  land  or  have  reference  to  the  subject  mat- 
ter of  a  tenancy  agreement  in  order  to  run  with  the 
land  or  the  reversion; 

(ii)  any  rule  which  prevents  the  assignee  of  a  landlord  or 
tenant  from  enforcing  a  provision  contained  in  a  ten- 
ancy agreement,  which  provision  became  enforceable 
before  the  assignment  was  made; 

(iii)  any  rule  which  prevents  apportionment  of  the  benefits 
or  obligations  of  provisions  in  a  tenancy  agreement 
after  a  partial  assignment.  The  benefits  and  obligations 
should  in  such  circumstances  be  apportioned  in  such 
manner  as  may  be  required  to  carry  out  the  intention 
of  the  proposed  rules  respecting  the  running  of  provi- 
sions of  the  tenancy  agreement;  and 

(iv)  any  rule  which  requires  the  tenant  to  have  covenanted 
for  himself  and  for  his  assigns  in  order  that  a  covenant 
relating  to  something  not  in  existence  (in  posse)  may 
run  with  the  land; 

(c)  the  original  landlord  and  tenant  should  be  liable  for 
breaches  of  the  provisions  of  the  tenancy  agreement 
throughout  the  term  of  the  tenancy  agreement,  even  after 
assignment,  in  accordance  with  the  common  law  rules  of 
contract.  An  assignee  should  only  be  liable  for  breaches  of 
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provisions  of  the  tenancy  agreement  which  occur  while  his 
interest  is  vested  in  him,  or  which  were  committed  before 
the  assignment  to  him  and  are  continuing  breaches.  "Pro- 
visions" should  include  the  rent  reserved,  a  claim  for 
waste,  a  condition,  a  right  of  re-entry,  a  covenant  or  any 
other  agreement  express  or  implied;  and 

(d)  subject  to  the  provisions  of  The  Landlord  and  Tenant  Act 
governing  the  contracting  out  of  statutory  provisions,  and 
to  the  recommendations  contained  in  this  Report  concern- 
ing the  contracting  out  of  statutory  provisions  in  the  case 
of  non-residential  tenancies, 

(i)  the  parties  to  a  tenancy  agreement  should  be  permitted 
to  agree  to  provisions  which  create  a  different  legal 
result  from  that  which  has  been  recommended,  which 
agreement  should  be  binding  on  them  and  their  assign- 
ees, and 

(ii)  the  parties  to  an  assignment  should  be  permitted  to 
agree  to  provisions  which  create  a  different  legal  result 
from  that  which  has  been  recommended,  which  agree- 
ment should  be  binding  on  them  and  their  assignees. 

(2)  Sections  5,  6,  8  and  9  of  The  Landlord  and  Tenant  Act  should 
be  repealed.  Sections  4  and  7  should  be  retained  but  should  be 
amended  so  that  it  is  made  explicit  that  they  are  applicable  only 
to  tenancy  agreements  made  prior  to  March  24,  1911. 

Chapter  IV     Merger  or  Surrender  of  the  Reversion 

8.  Merger  or  Surrender  of  the  Reversion 

The  provisions  of  section  17  of  The  Landlord  and  Tenant  Act, 
governing  the  effect  of  a  merger  or  surrender  of  the  reversion  on  the 
running  of  covenants,  are  satisfactory  as  worded,  but  for  greater 
clarity  should  appear  immediately  after  the  provisions  governing  the 
running  of  covenants. 

9.  Surrender  to  Obtain  a  New  Tenancy  Agreement 

The  wording  of  the  provisions  of  section  63  of  The  Landlord  and 
Tenant  Act,  governing  the  effect  of  a  surrender  to  obtain  a  new 
tenancy  agreement,  should  be  revised  so  as  to  conform  to  the 
wording  of  section  150  of  the  English  Law  of  Property  Act,  1925, 
except  that  the  reference  to  "distress"  should  be  changed  to  "rent 
execution".  The  section  should  immediately  follow  the  section  gov- 
erning merger  or  surrender  of  the  reversion. 

Chapter  V     Attornment 

10.    Attornment 

Sections  61  and  62  of  The  Landlord  and  Tenant  Act  should  be 
combined,  with  simplifying  changes  in  wording  in  the  manner  sug- 
gested, and  the  section  as  amended  should  follow  the  sections  govern- 
ing the  merger  or  surrender  of  the  reversion. 
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Chapter  VI     Effect  of  Waiver  on  the 

Subsequent  Enforcement  of  Covenants 

1 1 .  Effect  of  Waiver  on  the  Subsequent  Enforcement  of  Covenants 

No  changes  are  warranted  in  the  substantive  law  as  set  out  in 
sections  24  to  26  of  The  Landlord  and  Tenant  Act,  but  the  following 
formal  changes  should  be  made: 

( 1 )  sections  24  and  25  should  be  combined  into  one  section,  gov- 
erning the  effect  of  the  granting  of  licences  on  the  subsequent 
enforcement  of  covenants,  to  be  followed  by  a  section  governing 
the  effect  of  a  waiver; 

(2)  the  wording  of  the  sections  should  be  simplified,  in  the  manner 
suggested;  and 

(3)  the  sections  as  amended  should  be  placed  with  the  sections 
relating  to  covenants  and  conditions  in  tenancy  agreements. 

Chapter  VII     Obligation  to  Show  Title 

1 2.  Obligation  to  Show  Title 

The  Commission  recommends  that,  with  respect  to  contracts  to 
grant  or  assign  a  tenancy  agreement  or  sub-tenancy  agreement, 
whether  with  a  freehold  or  leasehold  reversion,  the  proposed  tenant, 
sub-tenant  or  assignee  should  be  entitled  to  call  for  the  title  to  the 
freehold  or  leasehold  reversion,  as  the  case  may  be.  The  provisions 
of  The  Vendors  and  Purchasers  Act,  providing  for  implied  terms  in 
a  contract  for  the  sale  and  purchase  of  land  and  for  the  summary 
adjudication  of  disputes,  should  be  made  applicable  to  agreements 
to  lease  and  to  sub-lease  and  to  agreements  for  the  assignment  of 
tenancy  agreements. 


Chapter  VIII     Defective  Tenancy  Agreements 
Made  Under  Powers  to  Lease 

13.  Defective  Tenancy  Agreements  Made  Under  Powers  to  Lease 

Sections  11  to  16  of  The  Landlord  and  Tenant  Act,  which  are 
concerned  with  the  validation  of  tenancy  agreements  created  under  a 
power  to  lease  where  there  is  a  failure  to  comply  with  the  terms  of 
the  power,  and  with  the  confirmation  of  invalid  tenancy  agreements, 
should  be  amended  to  give  effect  to  the  following  requirements: 

( 1 )  it  should  not  be  necessary  for  the  tenant  to  have  taken  posses- 
sion in  order  for  a  tenancy  agreement  which  is  invalid  because 
of  a  failure  to  comply  with  the  terms  of  a  power  to  be  consid- 
ered as  a  contract  for  a  grant.  It  follows  from  this  that  the  duty 
of  the  tenant  to  accept  a  confirmation  of  the  tenancy  agreement 
should  not  be  restricted  to  the  situation  where  he  is  in  posses- 
sion; and 

(2)  the  sections  should  be  replaced  by  a  single  section,  with  some 
simplifying  changes  in  wording  in  the  manner  suggested  in  this 
chapter. 
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Chapter  IX     Renewal  of  Tenancy  Agreements  on 
Behalf  of  Persons  Outside  Ontario 

14.  Renewal  of  Tenancy  Agreements  on  Behalf 
of  Persons  Outside  Ontario 

Section  64  of  The  Landlord  and  Tenant  Act,  which  provides  for 
a  procedure  whereby  a  tenancy  agreement  may  be  renewed  where  a 
person  who  might  be  made  compellable  to  execute  a  renewal  is  not  in 
Ontario  or  is  not  amenable  to  the  process  of  the  court,  should  be 
amended  by  deleting  the  references  to  "covenant"  contained  therein, 
and  the  wording  of  subsection  1  should  be  simplified  in  the  manner 
suggested. 

Chapter  X     Obligation  to  Deliver  a  Copy 
of  the  Tenancy  Agreement 

15.  Obligation  to  Deliver  a  Copy  of  the  Tenancy  Agreement 

Provisions  similar  to  those  contained  in  the  present  section  83  of 
The  Landlord  and  Tenant  Act  should  be  enacted  applicable  to  non- 
residential tenancies,  so  that  where  a  tenancy  agreement  in  writing  is 
executed,  the  landlord  should  be  required  to  deliver  a  fully  executed 
duplicate  original  copy  of  the  tenancy  agreement  to  the  tenant  within 
twenty-one  days  after  its  execution  and  delivery  by  the  tenant,  failing 
which  the  obligations  of  the  tenant  under  the  tenancy  agreement 
should  cease  until  such  copy  is  delivered  to  him. 


Chapter  XI     Tenants'  Rights  Prior  to  Taking 
Possession  {Inter esse  Termini) 

16.    Tenants'  Rights  Prior  to  Taking  Possession  (Interesse  Termini) 

A  tenant  of  non-residential  premises  should  have  the  same 
rights  before  he  takes  possession  as  after.  Accordingly,  the  doctrine 
of  interesse  termini,  having  been  abolished  with  respect  to  residential 
tenancies,  should  also  be  abolished  with  respect  to  non-residential 
tenancies. 


Chapter  XII     Covenants  Relating  to  Things  in  Being 

(In  Ewe)  and  Things  Not  in  Being  (In  Posse) 

17.    Covenants  Relating  to  Things  in  Being  (In  Esse)  and 
Things  Not  in  Being  (In  Posse) 

As  is  now  the  case  with  respect  to  residential  tenancies,  the  rule 
which  holds  that  covenants  concerning  the  rented  property  relating  to 
things  in  existence  at  the  time  of  the  tenancy  agreement  run  with  the 
land,  while  covenants  relating  to  things  not  in  existence  at  that  time 
do  not  run  with  the  land  unless  the  tenant  covenanted  for  himself  and 
his  assigns,  should  be  abolished  with  respect  to  non-residential  tenan- 
cies. Reference  is  made  to  the  recommendations  contained  in  this 
Report  concerning  the  running  of  covenants. 
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Chapter  XIII     Rights  of  Parties  Upon 
Tenant's  Insolvency 

18.  The  Landlord's  Preferential  Lien 

In  view  of  some  uncertainty  as  to  whether,  under  the  present 
wording  of  section  38 ( I )  of  The  Landlord  and  Tenant  Act,  the  land- 
lord can  claim  more  than  three  months'  rent  as  accelerated  rent  and 
three  months'  rent  prior  to  a  winding-up  or  assignment,  the  wording 
of  section  38(1)  should  be  changed  to  ensure  that  the  landlord's 
priority  is  restricted  to  a  maximum  of  six  months'  rent  notwithstand- 
ing the  date  on  which  rent  is  payable.  It  should  also  be  made  clear 
that  the  reference  to  accelerated  rent  is  applicable  only  to  non-resi- 
dential tenancies,  given  the  Commission's  recommendation  that  rent 
acceleration  and  other  similar  clauses  should  be  prohibited  in  respect 
of  residential  tenancy  agreements. 

1 9.  Rights  of  Trustee,  Assignee  and  Liquidator  with  respect 
to  Rented  Premises 

Section  38(2)  of  The  Landlord  and  Tenant  Act  should  be 
amended  so  as  to  give  effect  to  the  following  requirements: 

( 1 )  the  right  of  the  trustee  in  bankruptcy,  assignee  or  liquidator  to 
occupy  the  rented  premises  for  a  period  of  three  months  after 
the  receiving  order,  assignment  or  winding-up  order  should  be 
clearly  set  out  in  the  legislation,  and  the  trustee,  assignee  or 
liquidator  should  have  the  power  to  sell  assets  from  the  prem- 
ises, while  he  is  occupying  the  premises,  notwithstanding  any 
provision  in  the  tenancy  agreement  to  the  contrary,  provided 
that  he  does  not  breach  any  of  the  other  obligations  imposed  on 
the  tenant  under  the  tenancy  agreement; 

(2)  during  the  three  months'  period,  the  trustee,  assignee  or  liqui- 
dator should  have  the  right  to  elect,  by  notice  in  writing,  to  retain 
the  premises  for  the  whole  of  the  unexpired  term  only,  rather 
than  for  the  whole  or  any  portion  of  the  term  as  is  the  case  at 
present,  and  such  right  should  be  exercisable  subject  to  the  pay- 
ment of  all  arrears  of  any  nature  and  subject  to  the  performance 
of  all  other  obligations  provided  for  in  the  tenancy  agreement; 

(3)  the  right  of  the  trustee,  assignee  or  liquidator  to  assign  the  ten- 
ancy agreement  should  be  clearly  stated  to  be  a  right  to  assign 
to  a  person  who  will  covenant  with  the  landlord;  and 

(4)  where  there  has  been  an  assignment  of  the  term  by  a  trustee, 
liquidator  or  assignee  who  has  elected  to  retain  the  term,  all 
liability  of  the  trustee,  assignee  or  liquidator  should  cease  upon 
the  assignment. 

20.    Right  of  Disclaimer 

Section  39(1 )  of  The  Landlord  and  Tenant  Act,  which  provides 
for  the  right  of  the  trustee  in  bankruptcy,  assignee  or  liquidator  to 
disclaim  the  tenancy  agreement,  should  be  clarified  so  as  to  provide 
that  the  trustee,  assignee  or  liquidator  has  the  right  at  any  time,  by 
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notice  in  writing  to  the  landlord,  to  disclaim  the  tenancy  agreement 
wherein  the  insolvent  party  was  the  tenant,  provided  that  such  notice 
be  given  prior  to  any  election  to  retain  the  term.  Furthermore,  pro- 
vision should  be  made  for  a  deemed  disclaimer  where  the  landlord 
has  filed  a  statutory  declaration  with  the  trustee,  assignee  or  liqui- 
dator setting  out  the  name  and  address  of  the  landlord  and  the  state 
of  account  between  the  landlord  and  tenant  with  a  true  copy  of  the 
tenancy  agreement,  if  any,  attached,  and  the  trustee,  assignee  or  liqui- 
dator does  not  elect  to  retain  the  term  or  enter  into  possession  within 
fifteen  days  of  receipt  of  such  declaration. 

2 1 .  Payment  of  Occupation  Rent 

In  recognition  of  the  fact  that  occupation  rent  is  usually  paid 
before  accelerated  rent,  the  provisions  of  section  38(1 )  of  The  Land- 
lord and  Tenant  Act  should  be  amended  to  provide  that,  with  respect 
to  non-residential  premises,  any  payment  on  account  of  occupation 
rent  should  be  credited  against  any  amount  due  for  accelerated  rent, 
rather  than  vice  versa.  A  further  subsection  to  section  38  should  be 
enacted  to  provide  that  liability  for  payment  of  occupation  rent 
should  cease  upon  a  disclaimer,  except  that  if  the  trustee,  assignee  or 
liquidator  has  entered  into  possession  he  should  be  required  to  give 
one  month's  notice  of  intention  to  disclaim  or  pay  one  month's 
occupation  rent. 

22.  Rights  of  Sub-Tenants 

Section  39(2)  of  The  Landlord  and  Tenant  Act,  which  affords 
some  protection  to  sub-tenants  in  the  event  of  a  disclaimer  by  a 
trustee,  assignee  or  liquidator,  should  be  amended  to  give  effect  to  the 
following  requirements: 

( 1 )  in  the  case  of  bankruptcies,  the  provisions  of  the  subsection 
should  not  be  restricted  in  their  application  to  situations  where 
there  has  been  a  receiving  order; 

(2)  the  provisions  should  not  be  applicable  to  a  situation  where  the 
trustee  has  elected  to  retain  the  term;  and 

(3)  the  right  of  the  sub-tenant  to  make  his  election  should  be  exer- 
cisable within  one  hundred  and  five  days  of  the  making  of  the 
receiving  order,  winding-up  order  or  assignment. 

23.  Rights  of  Tenant  in  the  Event  of  a  Proposal  in  Bankruptcy 

The  Landlord  and  Tenant  Act  should  provide  that  so  long  as 
there  is  no  default  under  the  other  terms  of  the  tenancy  agreement, 
the  landlord  should  have  no  right  of  re-entry  or  forfeiture  in  the  event 
that  a  proposal  is  made  by  a  tenant  under  the  Bankruptcy  Act,  not- 
withstanding the  terms  of  the  tenancy  agreement. 

24.  Adjudication  of  Disputes 

The  provisions  contained  in  section  39(3)  of  The  Landlord  and 
Tenant  Act,  under  which  a  judge  of  the  Supreme  Court  may,  upon 
summary  application,  adjudicate  disputes  arising  under  these  sections, 
should  be  retained. 
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Chapter  XIV     Fixtures 

25.  Right  of  Tenant  to  Remove  Fixtures 

An  attempt  should  be  made  to  direct  the  minds  of  parties  to 
tenancy  agreements,  especially  commercial  tenancy  agreements,  to  the 
desirability  of  agreeing  in  advance  as  to  which  chattels  have  become 
tenant's  fixtures  and  which  have  not.  To  this  end,  The  Landlord  and 
Tenant  Act  should  provide  that  the  parties  to  a  tenancy  agreement 
may  include  therein  a  clause  or  schedule  of  all  items  which  the 
parties  intend  to  be  trade  or  tenant's  fixtures  and  those  they  intend  to 
be  landlord's  fixtures.  Unless  specifically  provided  to  the  contrary, 
such  a  clause  of  schedule  should  not  affect  the  determination  of  what 
other  items  are  trade,  tenant's  or  landlord's  fixtures  under  the  com- 
mon law. 

26.  Time  for  Removal  of  Tenant's  Fixtures 

Provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act 
to  give  effect  to  the  following  requirements: 

( 1 )  a  tenant  should  be  entitled,  at  or  prior  to  the  expiration  of  the 
term  granted,  to  remove  from  the  rented  premises  all  fixtures  in 
the  nature  of  trade  or  -tenant's  fixtures  belonging  to  or  brought 
upon  the  premises  by  the  tenant,  other  than  those  substituted  for 
fixtures  belonging  to  the  landlord,  and  the  tenant  shall  make 
good  any  damage  which  he  may  cause  to  the  rented  premises 
in  removing  his  fixtures; 

(2)  the  right  of  a  tenant  to  remove  his  tenant's  fixtures  should  be 
extended  beyond  the  expiration  of  the  term  of  the  tenancy 
agreement,  but  this  right  should  be  made  conditional  upon  the 
tenant's  submitting  a  written  request  to  the  landlord  at  least 
thirty  days  prior  to  the  expiry  of  the  tenancy  agreement.  The 
landlord's  consent  to  the  request  should  not  be  capable  of  being 
arbitrarily  or  unreasonably  withheld,  but  the  landlord  should 
be  allowed  his  reasonable  expenses  incurred  as  a  result  of  giv- 
ing the  foregoing  consent; 

(3)  where  a  tenancy  agreement  has  ended  as  a  result  of  forfeiture 
or  a  breach  of  a  condition  or  a  fundamental  term  of  the  tenancy 
agreement,  the  tenant  should  have  a  reasonable  time  after  the 
end  of  the  term  to  remove  his  tenant's  fixtures,  upon  payment 
to  the  landlord  of  the  Iatter's  reasonable  expenses  incurred 
thereby; 

(4)  where  the  term  of  the  tenancy  agreement  has  ended,  for  any 
reason,  and  a  new  tenancy  agreement  is  granted,  for  the  purpose 
of  fixing  the  time  for  removal  of  the  fixtures  the  provisions  of 
the  new  tenancy  agreement  should  govern,  subject  to  the  fore- 
going; and 

(5)  any  disputes  concerning  the  reasonableness  of  a  landlord's  re- 
fusal to  grant  an  extension  of  time  for  removal,  or  concerning 
the  charges  made  by  a  landlord,  should  be  resolved  on  sum- 
mary application  by  the  landlord  or  tenant  to  a  judge  of  the 
county  or  district  court  of  the  county  of  district  in  which  the 
rented  premises  are  situate. 
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Chapter  XV     Accelerated  Rent  and  Liquidated  Damages 

27.  Residential  Tenancies 

( 1 )  The  Commission  recommends  the  enactment  of  legislation  pro- 
hibiting the  type  of  accelerated  rent  clause  to  which  section 
97(1)  now  has  reference.  The  proposed  section  should  apply 
notwithstanding  any  other  statute  or  any  agreement  to  the  con- 
trary, and  any  provision  in  a  tenancy  agreement  which  contra- 
venes the  proposed  section  should  be  void  and  unenforceable. 

(2)  The  prohibition  should  also  apply  to  clauses  in  residential  ten- 
ancy agreements  providing  for  liquidated  damages  and  to  any 
other  similar  clauses  stipulating  that  a  specified  sum  shall  be- 
come due  and  payable  upon  the  tenant's  breach  of  any  term, 
rule  or  regulation  in  the  tenancy  agreement. 

(3)  The  prohibition  of  rent  acceleration  and  other  similar  clauses 
in  residential  tenancy  agreements  ought  not  to  affect  or  interfere 
with  existing  statute  or  case  law  respecting  the  right  of  a  land- 
lord to  sue  for  prospective  damages  covering  what  would  other- 
wise have  been  the  remainder  of  the  term  of  the  agreement. 

28.  Non-Residential  Tenancies 

( 1 )  Provisions  analogous  to  those  contained  in  section  97  should  be 
enacted  and  made  applicable  to  non-residential  tenancies.  The 
proposed  section  should  comprehend  relief  with  respect  to  rent 
acceleration  clauses,  clauses  providing  for  liquidated  damages, 
and  any  other  similar  clauses  stipulating  that  a  specified  sum 
shall  become  due  and  payable  upon  the  tenant's  breach  of  any 
term,  rule  or  regulation  in  the  tenancy  agreement. 

(2)  Inasmuch  as  section  97  applies  to  relief  only  before  judgment 
in  the  landlord's  action,  the  Commission  recommends  the  enact- 
ment of  a  section  which  would  entitle  a  tenant  to  apply  to  a 
judge  for  relief  against  the  above-mentioned  clauses  subsequent 
to  judgment  being  given. 

(3)  The  judge  should  be  empowered  to  abate  the  amount  owing  to 
the  landlord,  or  to  order  the  return  of  a  specified  amount  al- 
ready paid,  as  the  case  may  be. 

(4)  Rather  than  automatic  relief  being  granted,  subsequent  to  judg- 
ment being  pronounced  in  the  landlord's  action,  the  judge  should 
be  given  jurisdiction  similar  to  that  of  a  judge  hearing  an  appli- 
cation for  relief  from  forfeiture  under  section  20.  Accordingly, 
the  judge  should  be  empowered  to  grant  such  relief  as,  having 
regard  to  the  proceedings  and  conduct  of  the  parties,  to  the 
actual  damages  or  loss  suffered  by  the  landlord,  and  to  all  the 
other  circumstances,  the  judge  thinks  fit,  and  on  such  terms  as 
to  payment  of  costs,  expenses,  compensation,  or  otherwise,  as 
the  judge  considers  just. 

(5)  As  in  the  case  of  our  recommendations  respecting  residential 
tenancies,  the  above  recommendations  should  not  affect  or  inter- 
fere with  the  right  of  a  landlord  to  sue  for  damages  upon  a 
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breach  of  the  tenancy  agreement,  or  to  preclude,  where  applic- 
able, proceedings  to  terminate  the  tenancy,  subject  to  the  relief 
from  forfeiture  provisions  in  the  Act. 

(6)   The  parties  to  a  non-residential  tenancy  agreement  should  not 
be  permitted  to  contract  out  of  the  recommended  provisions. 

Chapter  XVI     The  Covenant  for  Quiet  Enjoyment 
and  Other  Remedies  Available 
to  the  Tenant 

29.    The  Covenant  for  Quiet  Enjoyment 

Legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act 
to  give  effect  to  the  recommendation  that  a  covenant  for  quiet  enjoy- 
ment, as  restated,  should  be  implied  in  every  tenancy  agreement.  In 
addition,  Paragraph  1 3  of  Schedule  B  of  The  Short  Forms  of  Leases 
Act,  which  is  a  statement  of  the  substance  of  the  present  covenant, 
should  be  amended  to  conform  to  the  altered  wording. 

To  give  effect  to  the  recommendation  that  a  wider,  more  com- 
prehensive, covenant  for  quiet  enjoyment  should  be  implied  in  every 
tenancy  agreement,  the  Commission  recommends  the  enactment  of  a 
new  section  in  the  following  or  similar  terms: 

In  every  tenancy  agreement  the  landlord  shall  be  deemed 
to  have  covenanted,  for  the  term  thereby  granted,  that  the 
the  tenant  shall  have  the  right  to  quiet  enjoyment,  including 
the  right  to  peaceably  possess  and  have  the  full  benefit  of 
the  rented  premises,  together  with  the  right  to  use  and  enjoy 
them  in  reasonable  peace,  comfort  and  privacy,  without 
interference,  interruption  or  disturbance  from  the  landlord 
or  any  other  person  or  persons  lawfully  claiming  by,  from 
or  under  him. 

In  addition  to  the  recommendation  above,  legislation  should  be 
enacted  to  give  effect  to  the  following  supplemental  requirements: 

( 1 )  a  landlord  should  be  deemed  to  have  committed  a  breach 
of  covenant  for  quiet  enjoyment  if  he  knew  or  ought  to  have 
known  that  the  act  complained  of  would  interfere  with  the 
peaceable  possession  of  the  tenant  or  with  the  reasonable 
peace,  comfort  or  privacy  of  the  tenant  or  members  of  his 
household; 

(2)  the  nature  of  the  acts  constituting  a  breach  of  the  covenant 
should  not  necessarily  be  limited  to  those  which  at  present 
comprise  a  breach  of  the  implied  or  usual  express  covenant 
for  quiet  enjoyment.  Without  limiting  the  generality  of  the 
foregoing,  a  breach  of  the  covenant  should  arise  from  any 
acts  which  result  in  the  tenant's  reasonable  peace,  comfort 
or  privacy  being  interfered  with,  whether  due  to  liquids, 
gases,  vapours,  solids,  odours,  vibration,  noise,  abusive  lan- 
guage, threats,  fire,  the  total  or  partial  withholding  of  heat, 
electricity,  water,  gas  or  other  essential  services,  or  the 
removal  of  windows,  doors,  walls  or  other  parts  of  the 
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rented  premises.  The  Commission  recommends,  however, 
that  the  proposed  legislation  should  not  expressly  delimit 
the  types  of  acts  which  might  constitute  a  breach  of  the 
covenant;  rather,  it  should  be  left  to  the  court  to  determine 
whether,  in  all  the  circumstances  of  the  case,  the  covenant 
has  been  breached; 

(3)  in  the  appropriate  circumstances,  the  court  should  be  em- 
powered to  make  a  finding  that  the  covenant  has  been 
breached,  notwithstanding  that  the  acts  complained  of  have 
not  taken  place  nor  originated  on  the  rented  premises; 

(4)  in  order  for  the  court  to  find  that  the  covenant  has  been 
breached,  it  should  not  be  necessary  for  the  tenant  to  have 
quit  the  rented  premises,  nor  should  it  be  necessary  that  the 
tenant  be  expected  to  do  so; 

(5)  the  imposition  of  liability  for  breach  of  the  covenant  should 
not  automatically  turn  on  any  arbitrary  distinction  between 
acts  committed  on  or  off  the  rented  premises,  between  right- 
ful or  wrongful  acts  of  persons  claiming  by,  from  or  under 
the  landlord,  between  acts  performed  in  pursuance  of  a 
statutory  duty  or  otherwise,  or,  with  respect  to  acts  com- 
mitted by  tenants  of  adjacent  premises,  between  situations 
where  the  consent  of  the  common  landlord  has  been  given 
or  not  given;  and 

(6)  a  breach  of  the  covenant  should  entitle  the  tenant  to  dam- 
ages, injunctive  relief,  or  an  order  declaring  the  tenancy 
agreement  terminated.  The  latter  remedy,  however,  ought  to 
be  available  only  where,  having  regard  to  the  nature  and 
seriousness  of  the  breach,  the  court  is  of  the  view  that  dam- 
ages or  injunctive  relief,  or  both,  are  in  all  the  circum- 
stances inadequate  remedies. 

30.  Contracting  Out  of  the  Covenant  for  Quiet  Enjoyment 

Contracting  out  of  the  covenant  for  quiet  enjoyment  should  not 
be  permitted  in  the  case  of  residential  tenancies  but  should  be  per- 
mitted in  other  cases,  subject  to  the  recommendations  contained  in 
this  Report  governing  the  contracting  out  of  statutory  provisions,  and 
also  subject  to  the  recommendations  contained  in  this  chapter  govern- 
ing the  power  of  a  judge  to  grant  relief  against  such  contracting  out. 
Concerning  the  latter  qualification,  a  judge  of  the  county  or  district 
court  should  be  empowered,  on  summary  application,  to  review  provi- 
sions in  non-residential  tenancy  agreements  which  purport  to  abrogate 
the  rights  granted  to  a  tenant  pursuant  to  the  covenant  for  quiet  enjoy- 
ment recommended  in  this  chapter.  In  the  event  that  the  judge  finds 
that  in  all  the  circumstances  the  restriction  on  the  tenant's  protection 
under  the  covenant  was  the  result  of  an  unconscionable  bargain,  the 
judge  should  be  empowered  to  modify  or  discharge  the  offending 
provision  in  whole  or  in  part. 

3 1 .  Withdrawal  of  Essential  Services 

A  provision  similar  to  that  contained  in  section  107(3)  of  The 
Landlord  and  Tenant  Act,  which  is  applicable  to  residential  tenancies, 
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should  be  enacted  and  made  applicable  to  non-residential  tenancies, 
so  that  the  withdrawal  by  the  landlord,  contrary  to  the  tenancy  agree- 
ment, of  essential  services  such  as  heat,  electricity,  gas  or  water  during 
the  tenant's  occupation  of  the  premises  and  before  a  writ  of  posses- 
sion has  been  executed  shall  constitute  an  offence  rendering  the  land- 
lord liable  to  penal  sanctions. 

Chapter  XVII     Remedies  Available  to  a  Landlord 
and  Other  Tenants  Against  a 
Disruptive  Tenant 

32.  Remedies  A  vailable  to  a  Landlord  and  Other 
Tenants  Against  a  Disruptive  Tenant 

A  covenant  should  be  implied  in  every  tenancy  agreement  re- 
quiring a  tenant  to  refrain  from  any  act  which  will  disrupt  the  peace, 
comfort  or  privacy  of  other  tenants.  To  give  effect  to  this  proposal, 
the  Commission  recommends  the  enactment  in  The  Landlord  and 
Tenant  Act  of  a  section  along  the  following  lines,  applicable  to  all 
tenancies: 

( 1 )  In  every  tenancy  agreement  the  tenant  shall  be  deemed  to 
have  covenanted  to  refrain  from  doing  any  act  or  permitting 
any  act  to  be  done  on  the  rented  premises  or  on  adjacent 
common  areas  retained  by  the  landlord  which  without 
reasonable  excuse  interferes  with,  interrupts  or  disturbs  the 
reasonable  peace,  comfort  or  privacy  of  any  other  tenant 
of  the  landlord. 

(2)  The  covenant  provided  for  in  this  section  may  be  enforced 
by  the  landlord  or  by  any  tenant  affected  by  a  breach 
thereof. 

33.  In  addition  to  the  above  recommendation,  legislation  should  be 
enacted  to  give  effect  to  the  following  supplemental  requirements: 

( 1 )  legislation  should  provide  that,  insofar  as  the  recommended 
section  is  concerned,  a  tenant,  his  assignee  and  his  sub-ten- 
ant should  each  have  the  same  rights  and  be  subject  to  the 
same  obligations  as  the  other,  without  any  difference  in  the 
standing  of  each  to  sue  or  be  sued  for  a  breach  of  the 
covenant; 

(2)  a  breach  of  the  covenant  should  entitle  the  landlord  or  the 
disrupted  tenant  to  damages,  or  injunctive  relief,  or  both. 
Moreover,  the  landlord,  but  not  the  tenant,  should  be  given 
the  additional  right  to  apply  to  a  judge  for  an  order  declar- 
ing the  tenancy  agreement  of  the  disruptive  tenant  termin- 
ated. The  latter  remedy,  however,  ought  to  be  available 
only  where,  having  regard  to  the  nature  and  seriousness  of 
the  breach,  the  judge  is  of  the  view  that  termination  alone 
is  a  sufficient  remedy  in  all  the  circumstances;  and 

(3)  it  should  be  made  explicit  in  the  legislation  that  the  landlord 
and  the  tenant  ought  not  to  be  able  to  contract  out  of,  waive 
or  abrogate  in  any  manner  the  rights  and  obligations  arising 
pursuant  to  the  recommended  section. 
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Chapter  XVIII     Power  to  Relieve  Landlords  and  Tenants 

from  the  Operation  of  Restrictive  Covenants 
or  Terms  in  the  Tenancy  Agreement 

34.  Power  to  Relieve  Against   the  Operation  of  Restrictive  Covenants 
Arising  Pursuant  to  an  Agreement  Extraneous  to  the  Tenancy 
Agreement 

Legislation  should  be  enacted  to  clarify  section  62(1)  of  The 
Conveyancing  and  Law  of  Property  Act.  It  should  be  made  explicit 
that  section  62(1)  empowers  a  judge  to  relieve  all  persons,  including 
landlords  and  tenants,  bound  by  or  subject  to  a  restrictive  condition 
or  covenant  "running  with  the  land"  but  originating  in  some  instru- 
ment or  agreement  extraneous  to  the  tenancy  agreement,  rather  than 
originating  in  the  tenancy  agreement  itself. 

35.  Power  to  Relieve  Landlords  and  Tenants  From  the  Operation  of 
Restrictive  Covenants  or  Terms  in  the  Tenancy  Agreement 

Legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act 
which  would  entitle  a  landlord  or  a  tenant  to  seek  from  a  judge  the 
modification  or  discharge  of  a  restrictive  term  or  covenant  originating 
in  the  tenancy  agreement  itself.  In  a  like  manner,  either  party  should 
be  entitled  to  apply  for  the  modification  or  discharge  of  a  restrictive 
rule  or  regulation  made  under,  or  forming  an  integral  part  of,  the 
tenancy  agreement.  In  light  of  the  Commission's  recommendations  in 
Chapter  III  of  this  Report  —  that  upon  an  assignment  of  the  rever- 
sion or  of  the  term,  the  assignee  should  have  all  the  benefits,  and  be 
subject  to  all  the  obligations,  of  the  landlord  or  the  tenant,  as  the 
case  may  be,  except  insofar  as  "personal  service"  covenants  are  con- 
cerned —  it  is  recommended  that  an  application  by  an  assignee  may 
be  made  with  respect  to  any  restrictive  covenant,  whether  under  the 
present  regime  it  would  be  described  as  "running"  or  "personal".  The 
situations  in  which  the  judge  may  order  the  modification  or  discharge 
of  a  restriction  as  to  user  should  be  limited  to  those  where  the  restric- 
tion has  become  obsolete,  or  where  its  enforcement  would  be  harsh, 
unconscionable  or  vexatious,  having  regard  to  all  the  circumstances. 
The  Commission  also  recommends  that  notice  of  the  application  be 
served  on  all  parties  who  have  an  interest  in  the  relief  sought. 

In  order  to  give  effect  to  the  foregoing  recommendations,  the 
Commission  recommends  the  enactment  in  The  Landlord  and  Tenant 
Act  of  legislation  broadly  analogous  to  section  62(1)  and  (5)  of 
The  Conveyancing  and  Law  of  Property  Act;  we  recommend  that  the 
section  be  along  the  following  lines: 

( 1 )  Where  a  tenancy  agreement  contains  a  term  or  covenant,  or 
rule  or  regulation,  that  the  whole  or  a  specified  portion  of 
the  rented  premises  is  not  to  be  built  on,  or  is  to  be  or  is 
not  to  be  used  in  a  particular  manner,  or  is  subject  to  any 
other  restriction  as  to  user,  a  judge,  upon  the  application  of 
the  landlord  or  the  tenant,  may  modify  or  discharge  the 
term  or  covenant,  or  rule  or  regulation,  where  the  provi- 
sions thereof  have  become  obsolete,  or  where  their  enforce- 
ment would  be  harsh,  unconscionable  or  vexatious,  having 
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regard  to  all  the  circumstances,  including,  but  not  limited 
to,  the  existence  of  a  letting  scheme  or  of  an  agreement 
between  the  tenant  and  any  other  person  restricting  the 
user  of  the  rented  premises. 

(2)  The  applicant,  to  the  extent  that  the  term  or  covenant,  or 
rule  or  regulation,  is  modified  or  discharged,  shall  not  be 
liable  to  any  person  for  non-performance  of  such  term  or 
covenant,  or  rule  or  regulation. 

(3)  Notice  of  an  application  under  this  section  shall  be  served 
on: 

(a)  the  landlord  or  the  tenant; 

(b)  the  mortgagee  of  the  reversion  or  of  the  term; 

(c)  any  person  with  whom,  pursuant  to  a  letting  scheme 
or  otherwise,  the  landlord  or  the  tenant  has  an  agree- 
ment restricting  the  user  of  the  rented  premises;  and 

(d)  such  other  persons  as  appear  to  the  judge  to  be  inter- 
ested in  the  relief  sought. 

(4)  Notice  of  an  application  under  this  section  shall  be  served 
personally  or  in  such  manner  as  the  judge  may  direct. 

(5)  In  this  section,  "judge"  means  a  judge  of  the  Supreme 
Court  or  a  judge  of  the  county  or  district  court  of  the  county 
or  district  in  which  the  rented  premises  are  situated. 

36.  It  is  also  recommended  that  there  be  enacted  in  The  Landlord 
and  Tenant  Act  legislation  analogous  to  section  62(2),  (3),  (4), 
(6)  and  (7)  of  The  Conveyancing  and  Law  of  Property  Act.  Con- 
cerning legislation  analogous  to  section  62(7),  which  excepts  from 
the  purview  of  section  62  any  building  restriction  "imposed  by  a  by- 
law passed  under  The  Municipal  Act  or  The  Planning  Act",  the  Com- 
mission is  of  the  view  that  any  reference  to  the  somewhat  restrictive 
necessity  of  a  "by-law"  should  be  deleted,  and  broader  wording  sub- 
stituted in  its  place.  Concerning  the  section  in  The  Landlord  and 
Tenant  Act  analogous  to  section  62(6),  whereby  a  right  of  appeal  to 
the  Court  of  Appeal  is  granted  from  the  decision  of  a  judge  under 
section  62(1),  it  is  recommended  that  the  legislation  provide  that 
such  appeal  be  to  the  Divisional  Court,  rather  than  to  the  Court  of 
Appeal.  It  is  also  recommended  that  legislation  be  enacted  in  The 
Landlord  and  Tenant  Act  which  would  be  analogous  to  section 
62(2),  (3)  and  (4),  thereby  establishing  a  procedure  by  which  pro- 
ceedings originating  in  the  county  or  district  court  may  be  removed 
into  the  Supreme  Court. 

37.  Contracting  Out 

The  Commission  recommends  that  parties  to  a  tenancy  agree- 
ment ought  not  to  be  permitted  to  contract  out  of,  abrogate,  or  waive, 
either  in  whole  or  in  part,  any  rights  arising  pursuant  to  the  section 
recommended  in  this  chapter  for  inclusion  in  The  Landlord  and 
Tenant  Act. 
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Chapter  XIX    The  Independence  of  Covenants 
in  a  Tenancy  Agreement 

38.  The  Independence  of  Covenants  in  a  Tenancy  Agreement 

(1)  Section  89  should  be  made  applicable  to  both  residential  and 
non-residential  tenancies,  and  should  be  amended  to  provide 
that: 

(a)  except  where  otherwise  provided  in  the  Act,  the  common 
law  rules  of  contract  respecting  the  effect  of  a  breach  of  a 
condition  or  a  covenant  by  one  party  to  a  contract  on  the 
right  to  damages  or  injunctive  relief,  or  on  the  obligation  to 
perform  by  the  other  party,  should  apply  to  tenancy  agree- 
ments; 

(b)  where  one  party  commits  a  breach  of  a  fundamental  term 
of  the  tenancy  agreement,  the  other  party  should  have  the 
right  to  apply  by  summary  application  to  a  judge  for  a 
declaration  that  the  tenancy  is  terminated; 

(c)  where  the  landlord  commits  a  breach  of  a  fundamental 
term  of  the  tenancy  agreement,  the  tenant  should  have  the 
additional  right  to  apply  by  summary  application  to  a  judge 
for  an  abatement  of  rent;  in  the  meanwhile,  upon  such  a 
breach  the  tenant  should  have  the  right  to  withhold  rent 
from  the  landlord,  while  remaining  in  possession  of  the 
rented  premises,  but  should  then  be  required  to  pay  this 
money  into  court.  The  disposition  of  the  money  paid  into 
court  should  be  subject  to  any  further  order  of  the  judge; 
and 

(d)  the  exercise  of  the  rights  accorded  to  the  parties  under  (b) 
and  (c)  should  not  preclude  in  appropriate  cases  the  exer- 
cise of  the  rights  accorded  to  them  under  (a). 

(2)  Consideration  should  also  be  given  to  amending  The  Judicature 
Act  and  the  Rules  of  Practice  so  as  to  clarify  the  right  of  a  tenant 
to  set  off  not  only  liquidated  claims  but  also  claims  for  damages 
upon  a  breach  of  covenant. 

Chapter  XX     Mitigation  of  Damages 

39.  Mitigation  of  Damages 

Section  92  of  The  Landlord  and  Tenant  Act,  which  imposes  an 
obligation  upon  the  landlord  to  mitigate  his  damages  upon  an  aban- 
donment of  the  premises  by  the  tenant,  should  be  made  applicable  to 
non-residential  tenancies.  The  section,  however,  should  be  amended 
to  give  effect  to  the  following  requirements: 

( 1 )  the  existence  of  a  right  to  prospective  damages  upon  an  aban- 
donment of  the  premises  by  the  tenant  should  be  clarified; 

(2)  "damages"  should  include  a  claim  for  prospective  rent,  whether 
the  tenancy  agreement  is  treated  by  the  landlord  as  subsisting 
or  he  elects  to  bring  it  to  an  end;  and 
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(3)  the  obligation  of  a  landlord  to  mitigate  his  damages  should  not 
be  restricted  to  situations  where  a  tenant  has  abandoned  the 
rented  premises,  but  should  apply  wherever  a  landlord  has 
suffered  damages  as  a  result  of  a  breach  by  a  tenant  of  his  ob- 
ligations under  a  residential  or  non-residential  tenancy  agree- 
ment. 


Chapter  XXI     The  Obligation  to  Repair 

40.    The  Obligation  to  Repair 

( 1 )  The  statutory  imposition  of  mandatory  and  unalterable  repair 
provisions  is  not  warranted  with  respect  to  non-residential  ten- 
ancies. However,  in  order  that  the  parties  to  a  non-residential 
tenancy  agreement  may  be  better  informed  as  to  their  obligations 
and  rights,  and  in  order  to  remedy  certain  inequities  and  un- 
certainties in  the  present  law,  provisions  should  be  enacted  in 
The  Landlord  and  Tenant  Act,  applicable  to  non-residential 
tenancies,  to  give  effect  to  the  following  requirements: 

(a)  a  landlord  should  be  responsible  for  providing  and  main- 
taining the  rented  premises  in  a  good  state  of  repair  during 
the  tenancy  and  for  complying  with  health  and  safety  stan- 
dards required  by  law,  notwithstanding  that  any  state  of 
non-repair  existed  to  the  knowledge  of  the  tenant  before 
the  tenancy  agreement  was  entered  into; 

(b)  a  tenant  should  be  responsible  for  ordinary  cleanliness  of 
the  rented  premises  and  for  the  repair  of  damage  caused  by 
his  wilful  or  negligent  conduct  or  that  of  persons  who  are 
permitted  on  the  premises  by  him; 

(c)  it  should  be  made  clear  that,  except  as  provided  below,  the 
tenant's  repair  obligation  should  not  include  the  obligation 
to  effect  structural  repairs  (repairs  to  the  foundation,  roof, 
exterior  walls,  and  so  on)  to  the  premises  or  to  remedy 
damage  caused  by  defects  in  construction; 

(d)  the  tenant  should  be  responsible  for  making  such  structural 
repairs  if  they  become  necessary  through  the  fault  of  the 
tenant  or  anyone  permitted  on  the  premises  by  him; 

(e)  the  tenant  should  not  be  obliged: 

(i)  to  put  the  rented  premises  in  repair  if  they  were  not  in 
repair  at  the  commencement  of  the  term  (and,  there- 
fore, the  repair  obligation  should  be  restricted  to  dam- 
age occurring  subsequent  to  the  commencement  of  the 
term);  or 

(ii)  to  leave  the  premises  in  a  condition  other  than  the 
condition  in  which  they  were  at  the  commencement  of 
the  term,  reasonable  wear  and  tear  and  damage  by 
fire,  lightning,  tempest,  and  other  like  occurrences 
excepted;  and 

(f)  where  the  rented  premises  are  to  be  used  for  a  purpose 
known  to  the  landlord,  the  landlord  should  be  obliged  to 
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deliver  the  premises  in  a  physical  condition  which  satisfies 
the  requirements  of  all  relevant  statutes,  by-laws,  rules,  regu- 
lations and  orders  of  any  federal,  provincial,  municipal  or 
other  authority,  including  the  requirements  of  all  relevant 
municipal  restricted  area  and  building  by-laws. 

(2)  A  subsection  similar  to  the  present  subsection  3  of  section  96, 
providing  for  the  enforcement  of  repair  obligations,  should  be 
enacted  and  made  applicable  to  non-residential  tenancies.  The 
proposed  subsection  should  apply  to  repair  obligations  arising 
either  by  statute  or  under  the  tenancy  agreement,  or  both. 

(3)  Contracting  out  of  the  foregoing  provisions  should  be  permitted 
subject  to  the  recommendations  concerning  the  contracting  out 
of  statutory  provisions  in  respect  of  non-residential  tenancies. 

(4)  A  section  analogous  to  section  96(4)  should  be  enacted,  and 
made  applicable  to  non-residential  tenancies,  with  due  alteration 
of  details  concerning  the  tenancy  agreements  to  which  the  pro- 
posed section  is  to  apply. 

Chapter  XXII     Abandoned  Chattels 

4 1 .  The  Scope  of  the  Proposed  Legislation 

There  should  be  enacted,  in  The  Landlord  and  Tenant  Act, 
procedures  to  govern  the  disposition  of  "abandoned  chattels",  which 
term  should  be  defined  in  the  Act  to  mean  chattels,  but  not  fixtures, 
left  on  rented  premises  by  a  tenant  who  has 

( 1 )  abandoned  the  premises  in  breach  of  the  tenancy  agreement,  or 

(2)  gone  out  of  possession  of  the  premises  upon  termination  or 
expiration  of  the  tenancy  agreement. 

42.  The  Summary  Disposition  of  A  bandoned  Chattels 

Legislation  should  be  enacted  to  provide  a  method  of  disposition 
for  abandoned  chattels  the  further  storage  and  public  sale  of  which 
would  amount  to  an  unwarranted  inconvenience  to  the  landlord, 
such  legislation  to  include  the  following  features: 

( 1 )  unless  the  tenant  and  the  landlord  have  made  a  specific  agree- 
ment to  the  contrary,  where  the  landlord  believes  on  reasonable 
and  probable  grounds  that  the  goods  have  a  market  value  of  less 
than  $200  he  should  be  entitled  to  dispose  of  the  goods  in  any 
manner  he  chooses; 

(2)  unless  the  tenant  and  the  landlord  have  made  a  specific  agree- 
ment to  the  contrary,  where  the  landlord  believes  on  reasonable 
and  probable  grounds  that  the  chattels  are  worth  $200  or  more, 
and  that 

(a)  their  further  storage  would  be  unsanitary  or  unsafe  or  would 
rapidly  result  in  a  total  or  substantial  depreciation  in  their 
market  value,  or 
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(b)  the  cost  of  removing,  storing  and  selling  the  chattels  would 
be  more  than  the  anticipated  proceeds  of  sale, 

the  landlord  should  be  entitled,  if  he  wishes  to  dispose  of  the 
chattels,  to  sell  them  in  a  manner  which  the  landlord,  acting 
reasonably  and  in  good  faith,  believes  in  the  circumstances  will 
realize  the  best  possible  price;  and 

(3)  should  the  landlord  decide  to  sell  the  abandoned  chattels  referred 
to  in  Recommendation  42(2), 

(a)  he  should  not  be  required  to  satisfy  the  mandatory  public 
search,  notice,  advertising  and  public  auction  requirements 
recommended  for  the  sale  of  all  other  abandoned  chattels 
valued  at  $200  or  more,  and 

(b)  the  proceeds  of  disposition  should  be  dealt  with  in  the  same 
manner  as  that  recommended  for  the  proceeds  of  a  sale  of 
all  other  chattels  valued  at  $200  or  more. 

43.    The  Disposition  of  Abandoned  Chattels  Valued  at  $200  or  More 

Unless  the  tenant  and  the  landlord  have  made  a  specific  agree- 
ment to  the  contrary,  the  disposition  of  chattels  valued  at  $200  or 
more  should  conform  to  the  following  statutory  guidelines: 

( 1 )  a  landlord  who  wishes  to  dispose  of  the  chattels,  and  therefore 
to  invoke  the  statutory  sale  provisions,  should  be  required  to 
place  the  chattels  in  safe  storage  for  a  period  of  not  less  than 
sixty  days  from  the  date  on  which  he  gives  to  interested  parties 
the  notice  described  in  the  following  paragraphs; 

(2)  upon  placing  the  goods  in  safe  storage  the  landlord  should  be 
required  forthwith  to  give  notice  to  the  tenant,  to  registered 
encumbrancers  and  to  any  other  person  who  he  reasonably  be- 
lieves has  a  right,  title  or  interest  in  the  property; 

(3)  the  landlord  should  be  required  to  conduct  a  search  of  the  public 
records  which  might  disclose  encumbrances  on  the  chattels; 

(4^  the  notice  should  include: 

(a)  a  reasonable  description  of  the  chattels  held  in  safe  storage, 
adequate  to  permit  the  tenant  and  an  encumbrancer  to 
identify  them  readily; 

(b)  the  name  of  the  tenant  who  has  abandoned  the  goods; 

(c)  the  location  where  the  goods  were  abandoned; 

(d)  the  date  before  which  possession  must  be  taken,  such  date 
to  be  not  less  than  sixty  days  from  the  date  on  which  the 
notice  is  given; 

(e)  a  statement  that  subsequent  to  this  date  the  goods  may  be 
sold  by  public  auction,  the  net  proceeds  to  be  distributed 
in  order  of  priority  to  those  persons  with  a  right,  title  or 
interest  in  the  goods  who  file  their  claim  with  the  sheriff 
of  the  county  or  district  in  which  the  premises  are  situated 
within  one  year  of  the  sale; 
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(f)  the  place  where  the  chattels  may  be  redeemed;  and 

(g)  a  statement  that  the  actual  expenses  incurred  in  respect  of 
the  removal,  storage,  searches  and  notices  may  be  charged 
by  the  landlord  before  the  chattels  are  released  to  the 
claimant; 

(5 )  the  notice  should  be 

(a)  served  personally,  or 

(b)  sent  by  registered  mail  to  the  address  known  to  the  land- 
lord where  the  party  may  reasonably  be  expected  to  receive 
the  notice, 

but  where  service  is  to  be  effected  by  mail,  and  the  landlord 
knows  of  no  address  where  the  party  may  reasonably  be  expected 
to  receive  the  notice,  it  should  be  sufficient  if  the  landlord  sends 
the  notice  by  registered  mail  to  the  party's  last  known  place  of 
residence,  even  if  the  landlord  knows  the  party  no  longer  has 
any  connection  with  this  place; 

(6)  where  only  one  person  seeks  possession  of  the  chattels,  and  that 
person  is  either  the  tenant  or  a  registered  encumbrancer  or  a 
person  who  the  landlord  reasonably  believes  has  a  right,  title  or 
interest  in  the  chattels,  the  landlord  may  release  the  chattels  to 
the  claimant  without  incurring  legal  liability; 

(7)  where  the  landlord  is  in  doubt  as  to  either  the  validity  of  a  claim 
or  the  course  of  action  to  follow,  he  should  be  entitled  to  apply 
by  summary  application  to  a  judge  for  a  determination  of  the 
issue; 

(8)  where  two  or  more  claimants  seek  possession  of  the  chattels,  and 
one  claimant  is  the  tenant,  the  landlord  may  release  the  chattels 
to  the  tenant  without  incurring  legal  liability; 

(9)  where  the  landlord  releases  the  chattels  to  an  encumbrancer, 
rather  than  to  the  tenant,  the  landlord  should  be  immune  from 
liability  only  if  he  has  complied  with  the  notice  and  other  statu- 
tory requirements  recommended  in  this  chapter; 

(10)  where  the  tenant  does  not  seek  possession  of  the  chattels,  but 
possession  is  being  sought  by  two  or  more  persons  claiming  as 
encumbrancers,  the  landlord  should  be  required  to  apply  by 
summary  application  to  a  judge  for  directions  concerning  the 
release  of  the  chattels;  the  landlord  should  be  entitled  to  recover 
the  costs  incurred  in  bringing  his  application; 

(11)  before  the  landlord  releases  the  chattels  to  a  claimant,  the  land- 
lord should  be  entitled  to  reimbursement  for  actual  payments 
made  by  him  in  respect  of 

(a)  the  removal  and  storage  of  the  chattels,  and 

(b)  searches  conducted  and  notices  given; 

(12)  with  respect  to  the  proposed  reimbursement  of  the  landlord,  the 
following  conditions  should  apply: 
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(a)  where  a  tenant  claims  the  abandoned  chattels,  the  landlord 
may  require  the  tenant  to  reimburse  him  for  actual  expenses 
incurred  in  respect  of  all  the  chattels; 

(b)  where  a  registered  encumbrancer  or  a  person  who  the  land- 
lord reasonably  believes  has  a  right,  title  or  interest  in  the 
chattels  claims  the  chattels,  the  landlord  may  require  the 
party  to  reimburse  him  for  actual  expenses  incurred  only 
in  respect  of  the  chattels  in  which  the  party  claims  a  right, 
title  or  interest  and  of  which  he  seeks  possession;  and 

(c)  the  landlord  shall  not  be  entitled  to  charge  more  than  one 
person  for  the  same  expenses  incurred; 

(13)  where  neither  the  tenant  nor  an  encumbrancer  has  claimed  the 
chattels  after  the  expiration  of  sixty  days  (or  longer,  if  the  land- 
lord so  specifies  in  the  notice),  and  where  the  landlord  wishes 
to  dispose  of  the  chattels,  he  should  be  required  to  sell  them  by 
public  auction; 

(14)  an  advertisement  of  the  proposed  sale  should  be  placed  by  the 
landlord  in  a  newspaper  having  a  general  circulation  in  the  area 
in  which  the  rented  premises  are  situated;  the  notice  should 
include: 

(a)  a  description  of  the  chattels  to  be  sold; 

(b)  the  name  of  the  tenant; 

(c)  the  location  where  the  chattels  were  abandoned; 

(d)  the  time  and  place  of  the  sale;  and 

(e)  a  statement  that  the  net  proceeds  of  the  sale  will  be  distrib- 
uted in  order  of  priority  to  persons  with  a  right,  title  or 
interest  in  the  chattels  who  file  their  claim  with  the  sheriff 
of  the  county  or  district  in  which  the  premises  are  situated 
within  one  year  of  the  sale; 

(15)  the  sale  should  be  held  not  less  than  seven  days  from  the  date  of 
the  publication  of  the  advertisement; 

(16)  at  the  time  the  landlord  places  the  above  advertisement,  he 
should  advise  the  sheriff  of  the  proposed  sale; 

(17)  after  retaining  such  portion  of  the  proceeds  of  the  sale  as  would 
repay  him  for  the  expenses  actually  incurred  in  respect  of  the 
removal,  storage,  advertisement  and  sale  of  the  chattels,  and  also 
in  respect  of  the  searches  and  notices  required  to  be  conducted 
and  given  by  him,  the  landlord  should  be  required  to  pay  over 
to  the  sheriff  the  net  proceeds  as  soon  as  is  reasonably  possible 
subsequent  to  the  sale,  and  to  supply  the  sheriff  with  a  short 
written  record  of  the  sale,  including  details  of  the  same  matters 
mentioned  in  the  notice  of  sale,  a  statement  indicating  the  gross 
proceeds  and  sufficient  proof  of  disbursements  made  by  the 
landlord  in  respect  of  which  a  deduction  was  made; 

(18)  the  sheriff  should  be  empowered  to  supervise  the  disposition  of 
the  net  proceeds  in  the  manner  proposed  in  this  chapter; 
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(19)  the  landlord  or  the  sheriff  should  be  entitled  to  apply  by  sum- 
mary application  to  a  judge  to  resolve  disputes  concerning  the 
deduction  by  the  landlord  for  disbursements; 

(20)  except  where  the  tenant  alone  makes  a  claim  for  the  net  proceeds, 
at  the  end  of  one  year  from  the  sale  within  which  a  claim  must 
be  filed,  the  sheriff  should  be  required  to  apply  by  summary 
application  to  a  judge  for  a  determination  of  the  validity  of  the 
claim  or  claims  made,  priorities  as  between  two  or  more  claim- 
ants, and  the  amount  to  which  the  party  or  parties  is  or  are  en- 
titled in  order  to  satisfy  the  claims; 

(21 )  the  sheriff  should  be  required  to  give  notice  to  each  claimant  of 
the  date  set  for  the  hearing  so  that  each  may  be  present;  the 
notice  should  be  served  in  the  same  manner  as  that  recom- 
mended for  service  of  the  landlord's  notice  of  removal,  storage 
and  intention  to  sell; 

(22)  where  only  the  tenant  has  filed  a  claim  within  one  year  of  the 
sale,  the  sheriff  should  be  required  to  pay  the  net  proceeds  over 
to  him,  without  the  intervention  of  the  court; 

(23)  where  the  tenant  has  not  filed  a  claim,  and  where  upon  the 
expiry  of  one  year  from  the  sale  there  remains  an  unclaimed 
surplus  after  the  distribution  of  part  of  the  net  proceeds  to  the 
encumbrancers,  the  sum  should  become  forfeited  to  and  become 
the  property  of  the  Crown  in  right  of  Ontario;  and 

(24)  the  purchaser  of  the  chattels  should  be  deemed  to  have  acquired 
a  good  and  marketable  title,  free  and  clear  of  all  encumbrances, 
liens  or  security  interests. 

44.  Substantial  Compliance  with  the  Act 

Where  compliance  with  the  statutory  requirements  by  the  land- 
lord has  been  less  than  complete,  the  landlord  should  not  be  held 
liable  in  a  subsequent  court  proceeding  for  his  acts,  and  his  acts 
should  be  deemed  sufficient  and  valid  for  all  purposes,  where  the  court 
determines  that  the  landlord  has  substantially  complied  with  the  statu- 
tory requirements  and,  in  doing  so,  has  acted  reasonably  and  in  good 
faith. 

45.  Relief  Against  Statutory  Obligations 

The  landlord  should  be  entitled  to  seek  relief  against  the  statu- 
tory obligation  to  sell  the  abandoned  chattels  by  public  auction,  if  he 
is  able  to  satisfy  a  judge  that  in  all  the  circumstances  the  statutory 
procedure  is  unduly  onerous  or  will  probably  not  result  in  a  realiza- 
tion of  the  best  possible  price;  the  judge  should  be  empowered  to 
order  disposal  of  the  chattels  in  any  manner,  and  subject  to  whatever 
search,  notice  and  advertising  requirements,  he  deems  proper  in  all 
the  circumstances  of  the  case. 

46.  Judicial  Settlement  of  Disputes 

The  landlord,  the  tenant  or  a  person  claiming  as  an  encum- 
brancer ought  to  be  entitled  to  apply  by  summary  application  to  a 
judge  who  may  resolve  disputes  concerning  possession  of  the  chattels. 
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47.    The  Definition  of  "Judge" 

For  the  purposes  of  the  recommendations  concerning  abandoned 
chattels,  "judge"  should  be  defined  in  the  Act  as  a  judge  of  the  county 
or  district  court  of  the  county  or  district  in  which  the  rented  premises 
are  situated. 


Chapter  XXIII     The  Short  Forms  of  Leases  Act 

48.  The  Short  Forms  of  Leases  Act 

In  view  of  the  conflict  between  most  of  the  clauses  contained  in 
Schedule  B  of  The  Short  Forms  of  Leases  Act  and  the  provisions  of 
Part  IV  of  The  Landlord  and  Tenant  Act,  and  in  light  of  the  recom- 
mendations made  in  this  Report  concerning  the  introduction  of  a 
standard  form  tenancy  agreement,  The  Short  Forms  of  Leases  Act 
should  be  rendered  inapplicable  in  the  case  of  residential  tenancies. 
The  Act  should  continue  to  apply  to  non-residential  tenancies,  where 
the  permitting  of  contracting  out  of  statutory  provisions  would  allow 
the  clauses  contained  in  The  Short  Forms  of  Leases  Act  to  operate 
if  such  clauses  are  used  by  the  parties  to  the  tenancy  agreement. 

Chapter  XXIV     Referral  of  Proceedings  to  the  County  or 
District  Court  and  Removal  of  Proceedings 
to  the  Supreme  Court 

49.  Referral  of  Proceedings  to  the  County  or  District  Court  and 
Removal  of  Proceedings  to  the  Supreme  Court 

( 1 )  A  county  or  district  court  judge,  sitting  as  persona  designata, 
should  continue  to  have  initial  jurisdiction  under  The  Landlord 
and  Tenant  Act  to  hear  summary  applications  for  relief  by  either 
the  landlord  or  the  tenant. 

(2)  Where  in  a  summary  hearing  an  issue  arises  which  because  of  its 
importance  or  complexity  or  for  any  other  reason,  such  as  be- 
cause of  the  absence  of  pleadings,  discoveries,  oral  evidence  and 
the  like,  cannot  be  determined  properly  or  conveniently  at  the 
summary  hearing  by  a  county  or  district  court  judge  sitting  as 
persona  designata,  the  judge  should  be  given  the  power  to  refer 
the  entire  claim  and  dispute  to  the  county  or  district  court  for  a 
full  trial. 

(3)  As  an  alternative  to  the  above  course  of  action,  where  such  an 
issue  arises  in  the  course  of  the  summary  proceedings,  both  the 
landlord  and  the  tenant  should  be  entitled  to  have  the  proceed- 
ings removed  to  the  Supreme  Court  of  Ontario,  with  leave  of 
that  Court. 

(4)  Regardless  of  which  alternative  is  chosen  by  either  the  judge  or 
the  parties,  it  is  recommended  that,  upon  referral  or  removal, 
the  claim  and  dispute  should  be  tried  as  if  the  proceedings  had 
been  commenced  originally  by  a  writ  of  summons  as  an  action  in 
the  county  or  district  court  or  in  the  Supreme  Court,  as  the  case 
may  be;  the  procedures  and  rules  to  be  adopted  at  the  full  trial 
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should  therefore  be  those  ordinarily  associated  with  the  court  to 
which  the  claim  and  dispute  have  been  referred  or  removed. 

Chapter  XXV    Termination  of  Tenancies 

50.  The  Recovery  of  Possession  of  Non-Residential  Premises 

(1 )  Provisions  similar  to  those  contained  in  section  106  of  The  Land- 
lord and  Tenant  Act,  amended  in  accordance  with  the  recom- 
mendations made  in  this  chapter,  should  be  enacted  and  made 
applicable  to  non-residential  tenancies.  Resort  to  the  procedure 
established  under  section  106  should  be  mandatory  if  the  land- 
lord wishes  to  regain  possession  of  the  premises,  unless  the 
premises  have  been  vacated  or  abandoned  by  the  tenant  or  unless 
the  landlord  proceeds  by  way  of  action  commenced  by  a  spe- 
cially endorsed  writ  of  summons  for  a  writ  of  possession. 

(2)  In  addition  to  the  right  of  a  tenant  to  apply  for  relief  against 
forfeiture  in  an  action  commenced  by  a  specially  endorsed  writ 
of  summons,  the  tenant  should  also  be  entitled  to  apply  for 
relief  where  in  the  action  the  landlord  is  seeking  termination  and 
the  recovery  of  possession  based  solely  upon  the  application  of 
the  principle  of  interdependence  of  covenants,  rather  than  upon 
a  contractual  right  of  re-entry  or  forfeiture.  Where  the  tenant 
applies  for  such  relief,  any  order  of  the  judge  should  be  made  in 
accordance  with  the  provisions  of  section  20  as  amended  in  con- 
formity with  the  recommendations  in  this  Report. 

(3)  Provisions  similar  to  those  contained  in  section  95  of  the  Act, 
prohibiting  the  non-consensual  alteration  of  locks  during  the 
occupancy  of  the  premises  by  the  tenant,  should  be  enacted  and 
made  applicable  to  non-residential  tenancies. 

(4)  Part  III  of  the  Act  should  be  repealed. 

5 1 .  The  Application  for  Termination  and  Other  Relief: 
Proposals  for  Reform 

(1)  The  summary  procedure  of  section  106  ought  to  be  available 
solely  where  the  landlord  includes  in  his  application  a  claim  for 
an  order  declaring  that  the  tenancy  agreement  has  been  termi- 
nated, as  well  as  a  claim  for  an  order  directing  that  the  writ  of 
possession  should  issue.  If  the  applicant  does  not  seek  termina- 
tion and  possession,  but  seeks  only  arrears  of  rent  or  compen- 
sation for  use  and  occupation  under  section  105  (or  damages  or 
injunctive  relief,  under  the  new  regime  proposed  in  this  chapter), 
or  any  combination  thereof,  he  should  be  required  to  bring  an 
ordinary  action  in  the  appropriate  court. 

(2)  Where  a  landlord  seeks  both  a  declaration  that  the  tenancy 
agreement  has  been  terminated  and  an  order  for  a  writ  of  pos- 
session, he  should  be  permitted  to  include  in  his  application  a 
claim  for  arrears  of  rent,  compensation  for  use  and  occupation, 
damages  for  breach  of  covenant  and  injunctive  relief. 

(3)  Section  105(4)  should  be  amended  so  as  to  preclude  an  inter- 
pretation inconsistent  with  the  proposed  amendments  to  section 
106(1). 
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(4)  Upon  an  application  by  the  landlord  under  section  106,  the 
judge  hearing  the  summary  application  should  be  empowered  to 
entertain  any  matter  raised  by  the  tenant  in  his  dispute  to  the 
landlord's  claim. 

(5)  To  empower  the  judge  to  deal  more  comprehensively  with  those 
matters  raised  by  the  parties  upon  an  application  under  section 
106,  section  106(9)  should  be  repealed  and  the  following  sub- 
section should  be  enacted  in  its  stead: 

(9)  After  a  hearing  to  determine  the  landlord's  claim 
and  the  tenant's  dispute,  the  judge  may  pronounce  any  or 
all  of  the  following  judgments  and  make  any  or  all  of  the 
following  orders: 

(a)  In  favour  of  the  landlord: 

(i)   an  order  declaring  that  the  tenancy  agreement  is 
terminated; 

(ii)   an  order  directing  that  a  writ  of  possession  issue; 

(iii)  judgment  for  any  arrears  of  rent,  compensation 
for  use  and  occupation  under  section  105,  and 
damages  for  breach  by  the  tenant  of  an  express 
or  implied  covenant  or  term  of  the  tenancy 
agreement;  and 

(iv)  an  order  that  the  tenant  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement; 

(b)  In  favour  of  the  tenant: 

(i)  an  order  declaring  the  tenancy  agreement  to  be 
in  force; 

(ii)  judgment  for  damages  for  breach  by  the  land- 
lord of  an  express  or  implied  covenant  or  term 
of  the  tenancy  agreement,  which  can  be  set  off 
against  any  amount  found  due  to  the  landlord 
under  subclause  iii  of  clause  a  of  subsection  9  of 
this  section; 

(iii)  judgment  for  any  surplus  by  which  the  amount 
found  due  to  the  tenant  exceeds  the  amount 
found  due  to  the  landlord; 

(iv)  an  order  that  the  landlord  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement;  and 

(v)  an  order  forever  staying  the  proceedings  under 
this  section,  or  an  order  relieving  the  tenant 
from  forfeiture  or  from  termination  of  the  ten- 
ancy agreement  upon  a  breach  of  a  covenant  or 
term,  and  any  such  order  shall  be  made  in  ac- 
cordance with  the  provisions  of  section  20. 
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(6)  To  promote  further  the  settlement  of  those  landlord  and  tenant 
issues  which  may  properly  be  determined  in  a  proceeding  com- 
menced by  summary  application,  the  following  subsection  should 
be  added  to  section  106: 

(11)  In  any  application  by  a  landlord  under  sub- 
section 1  of  this  section  for  an  order  declaring  the  tenancy 
agreement  to  be  terminated,  without  any  claim  being  made 
for  rent,  compensation  or  damages,  the  judge  shall  con- 
sider the  extent  to  which  such  claim  for  rent,  compen- 
sation or  damages,  if  made,  would  be  reduced  or  would  be 
exceeded  by  the  amount  of  any  claim  made  in  the  tenant's 
dispute,  for  the  purpose  of  disallowing  the  landlord's  claim 
for  termination  or  for  determining  the  payment  to  be  made 
by  the  tenant  as  a  condition  of  being  granted  relief  under 
subclause-  v  of  clause  b  of  subsection  9  of  this  section,  or 
for  determining  the  amount  of  the  judgment  for  damages 
to  be  made  in  favour  of  the  tenant. 

(7)  Where,  prior  to  the  landlord's  summary  application  under  section 
106,  either  party  has  already  commenced  other  proceedings  con- 
cerning a  matter  which  is  not  before  the  judge  in  the  summary 
proceedings,  but  which  must  be  disposed  of  in  the  earlier,  sepa- 
rate proceedings  before  the  judge  would  be  able  to  reach  a  deci- 
sion at  the  summary  hearing,  the  judge  should  be  empowered  to 
order  that  the  summary  proceedings  be  stayed  until  the  matter 
initially  raised  by  the  landlord  or  the  tenant  is  determined  finally. 

(8)  A  tenant  of  residential  or  non-residential  premises  ought  to  be 
granted  rights  similar  to  those  accorded  to  a  landlord  under 
section  106.  A  new  section,  analogous  to  section  106,  should  be 
enacted  in  The  Landlord  and  Tenant  Act  to  permit  a  tenant, 
under  subsection  1,  to  apply  by  originating  notice  of  motion 
returnable  before  a  judge  of  the  county  or  district  court  of  the 
county  or  district  in  which  the  rented  premises  are  situated  for 
an  order  declaring  the  tenancy  terminated;  however,  it  should 
not  be  mandatory  for  a  tenant  to  apply  to  the  judge  for  such  an 
order. 

(9)  A  tenant  should  be  permitted  to  use  the  summary  procedure 
method  only  where  at  least  one  of  his  claims  is  for  the  termina- 
tion of  the  tenancy  agreement.  Where  the  tenant  seeks  such  relief, 
he  should  be  entitled  to  add  to  this  claim  a  claim  for  damages 
for  breach  of  covenant  or  for  injunctive  relief,  or  for  both.  Where 
the  tenant  does  not  seek  termination,  but  seeks  only  damages  or 
injunctive  relief,  he  should  be  required  to  proceed  by  way  of 
ordinary  action. 

(10)  Upon  the  tenant's  summary  application  for  a  declaration  that  the 
tenancy  is  terminated,  and  for  any  additional  relief,  the  judge 
hearing  the  summary  application  should  be  empowered  to  enter- 
tain any  matter  raised  by  the  landlord  in  his  dispute  to  the 
tenant's  claim. 

(11)  To  empower  the  judge  to  deal  more  comprehensively  with  all 
matters  raised  by  the  parties  upon  an  application  by  a  tenant  for 
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termination  of  the  tenancy  agreement  the  following  subsection 
analogous  to  section  106(9)  should  be  added  to  the  proposed 
new  legislation: 

(9)  After  a  hearing  to  determine  the  tenant's  claim 
and  the  landlord's  dispute,  the  judge  may  pronounce  any 
or  all  of  the  following  judgments  and  make  any  or  all  of  the 
following  orders: 

(a)  In  favour  of  the  tenant: 

(i)   an  order  declaring  that  the  tenancy  agreement  is 
terminated; 

(ii)  judgment  for  damages  for  breach  by  the  landlord 
of  an  express  or  implied  covenant  or  term  of  the 
tenancy  agreement;  and 

(iii)  an  order  that  the  landlord  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement; 

(b)  In  favour  of  the  landlord: 

(i)   an  order  declaring  the  tenancy  agreement  to  be 
*   in  force; 

(ii)  judgment  for  any  arrears  of  rent,  compensation 
for  use  and  occupation  under  section  105  and 
damages  for  breach  by  the  tenant  of  an  express 
or  implied  covenant  or  term  of  the  tenancy 
agreement,  which  can  be  set  off  against  any 
amount  found  due  to  the  tenant  under  subclause 
ii  of  clause  a  of  subsection  9  of  this  section; 

(iii)  an  order  that  the  tenant  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement; 

(iv)  judgment  for  any  surplus  by  which  the  amount 
found  due  to  the  landlord  exceeds  the  amount 
found  due  to  the  tenant;  and 

(v)  an  order  relieving  the  landlord  from  having  the 
tenancy  agreement  declared  terminated,  in  which 
case  the  judge  shall  consider  the  same  matters, 
mutatis  mutandis,  as  are  required  to  be  con- 
sidered by  a  judge  in  subsections  1  and  8  of 
section  20  in  granting  relief  to  a  tenant. 

(12)  To  promote  further  the  settlement  of  those  landlord  and  tenant 
issues  which  may  properly  be  decided  in  a  proceeding  com- 
menced by  summary  application,  the  following  subsection  should 
be  added  to  the  proposed  legislation: 

(10)  In  any  application  made  by  a  tenant  under  sub- 
section 1  of  this  section  for  an  order  declaring  the  tenancy 
agreement  terminated,  without  any  claim  for  damages,  the 
judge  shall  consider  the  extent  to  which  such  claim  for  dam- 


46-30 


ages,  if  made,  would  be  reduced  or  would  be  exceeded  by 
the  amount  of  any  claim  made  in  the  landlord's  dispute,  for 
the  purpose  of  disallowing  the  tenant's  claim  for  termination 
or  for  determining  the  payment  to  be  made  by  the  landlord 
as  a  condition  of  being  granted  relief  under  subclause  v  of 
clause  b  of  subsection  9  of  this  section,  or  for  determining 
the  amount  of  the  judgment  to  be  made  in  favour  of  the 
landlord. 

(13)  Where,  prior  to  the  summary  application  by  the  tenant,  either 
party  has  already  commenced  other  proceedings  concerning  a 
matter  which  is  not  before  the  judge  in  the  summary  proceedings, 
but  which  must  be  disposed  of  in  the  earlier,  separate  proceed- 
ings before  the  judge  would  be  able  to  reach  a  decision  at  the 
summary  hearing,  the  judge  should  be  empowered  to  order  that 
the  summary  proceedings  be  stayed  until  the  matter  initially 
raised  by  the  landlord  or  the  tenant  is  determined  finally. 

(14)  Provisions  should  be  enacted,  in  the  new  section  dealing  with  the 
tenant's  application,  which  correspond  mutatis  mutandis  to 
section  106(2),  (3),  (5),  (6),  (7),  and  (8). 

(15)  To  provide  for  the  situation  where,  in  summary  proceedings 
commenced  by  the  tenant,  the  judge  makes  an  order  terminating 
the  tenancy  agreement,  the  following  subsection  should  be  en- 
acted: 

(11)  Where  an  order  declaring  a  tenancy  agreement 
to  be  determined  is  made  under  this  section,  section  105 
applies  in  respect  of  the  occupation  by  the  tenant  after  the 
date  of  the  termination  and  the  order  shall  be  deemed  to  be 
sufficient  authority  for  the  issuance  of  a  writ  of  possession 
at  the  request  of  the  landlord. 

52.    Relief  Against  Forfeiture  and  Termination 

(1)  Section  20(1)  should  be  amended  to  permit  a  tenant  to  apply 
not  only  for  relief  against  forfeiture,  but  also  for  relief  from 
having  the  tenancy  agreement  terminated  by  the  landlord  because 
of  the  tenant's  breach  of  a  condition  or  fundamental  term  of  the 
agreement. 

(2)  Where  no  action  or  proceeding  by  the  landlord  to  enforce  his 
rights  of  re-entry,  forfeiture  or  repossession  is  pending,  it  should 
be  made  clear  that  the  entitlement  of  a  tenant  to  apply  inde- 
pendently for  relief  under  section  20(1 )  ought  not  to  be  limited 
to  the  situation  in  which  the  landlord  "is  proceeding"  to  enforce 
such  rights;  a  tenant  should  also  be  entitled  to  apply  for  relief 
where  the  re-entry,  forfeiture  or  repossession  by  the  landlord  has 
already  taken  place  and  is  in  all  respects  complete. 

(3)  Where  the  tenant  applies  independently  for  relief  under  section 
20(1),  and  not  in  a  proceeding  commenced  by  the  landlord,  the 
tenant  should  be  given  an  option  as  to  the  forum  in  which  the 
proceedings  for  relief  are  to  be  heard;  such  relief  should  be  avail- 
able to  the  tenant  upon  summary  application  either  to  a  judge  of 
the  Supreme  Court  or  to  a  judge  of  the  county  or  district  court 
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of  the  county  or  district  in  which  the  premises  are  situated,  rather 
than  solely  to  a  judge  of  the  Supreme  Court,  as  is  now  provided 
in  section  20(1). 

53.  Protection  of  Sub-Tenant  of  Residential  Premises 
on  Forfeiture  of  Superior  Tenancy  Agreement 

(1 )  Sections  21  and  22  of  the  Act,  providing  certain  protection  to  a 
sub-tenant  where  the  superior  tenancy  agreement  is  being  for- 
feited, should  be  made  applicable  where  the  landlord  is  proceed- 
ing under  section  106.  Sections  21  and  22  should  be  amended  so 
that  the  sub-tenant  would  be  entitled  to  invoke  them  not  only 
where  the  landlord  is  enforcing  a  right  of  re-entry  or  forfeiture, 
but  also  where  he  is  applying  for  a  writ  of  possession  after  having 
elected  to  terminate  the  tenancy  agreement  upon  the  tenant's 
breach  of  a  condition  or  a  fundamental  term  of  the  agreement. 

(2)  Where  no  action  or  proceeding  by  the  landlord  to  enforce  his 
rights  of  re-entry,  forfeiture  or  repossession  is  pending,  it  should 
be  made  clear  that  the  entitlement  of  a  sub-tenant  to  apply  inde- 
pendently for  relief  under  section  21  ought  not  to  be  limited  to 
the  situation  in  which  the  landlord  "is  proceeding"  to  enforce 
such  rights;  a  sub-tenant  should  also  be  entitled  to  apply  for 
relief  where  the  re-entry,  forfeiture  or  repossession  by  the  land- 
lord has  already  taken  place  and  is  in  all  respects  complete. 

(3)  A  sub-tenant  entitled  to  apply  independently  for  relief  under 
section  21  should  be  able  to  apply  by  way  of  summary  appli- 
cation either  to  a  judge  of  the  Supreme  Court  or  to  a  judge  of 
the  county  or  district  court  of  the  county  or  district  in  which  the 
premises  are  situated,  rather  than  solely  to  a  judge  of  the 
Supreme  Court,  as  is  now  provided  in  section  21. 

54.  Rules  Governing  the  Nature  of  the  Periodic  Tenancy 
Created  Upon  the  Expiry  of  the  Original  Tenancy 

( 1 )  Where  there  are  no  facts  or  circumstances  present  to  indicate  a 
contrary  intention  by  the  parties,  the  nature  of  the  periodic  resi- 
dential or  non-residential  tenancy,  arising  upon  an  overholding 
by  a  tenant  after  the  expiry  of  the  original  term  certain,  should 
be  determined  by  the  duration  of  the  original  term  agreed  on  by 
the  parties,  rather  than  the  manner  in  which  rent  was  reserved. 

(2)  Legislation  should  be  enacted  to  provide  that  where  a  periodic 
tenancy  is  created  by  operation  of  law,  the  nature  of  the  implied 
tenancy,  in  the  absence  of  any  facts  or  circumstances  indicating 
a  contrary  intention,  should  be  as  follows: 

(a)  where  the  original  term  certain  was  for  a  year  or  more, 
a  tenancy  from  year  to  year; 

(b)  where  the  original  term  certain  was  for  less  than  a  year 
but  for  a  month  or  more,  a  tenancy  from  month  to 
month;  and 

(c)  where  the  original  term  certain  was  for  less  than  a 
month,  a  tenancy  from  week  to  week. 
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55.  Notice  Requirements  for  Termination  of  Tenancies 

( 1 )  No  change  should  be  made  in  the  substantive  notice  provisions 
in  sections  101,  102  and  103. 

(2)  If  section  103(2),  defining  the  phrase  "year  of  the  tenancy",  is 
thought  to  be  ambiguous,  it  should  be  clarified  by  adding  to  the 
end  of  that  subsection  the  words  "as  a  tenant  from  year  to  year". 

(3)  Sections  98  to  100  and  section  109  should  be  amended  and 
clarified  in  the  manner  recommended  below,  and  the  provisions 
of  these  sections,  and  sections  101  to  104,  should  be  made  ap- 
plicable to  non-residential  tenancies.  In  addition,  section  28 
should  be  repealed. 

(4)  Section  98(1) (a)  should  be  amended  to  provide  that  the  notice 
of  termination  shall  meet  the  "requirements  of  subsction  2  of 
section  99",  rather  than  the  "requirements  of  section  99". 

(5)  Section  98(2),  which  provides  that  a  tenancy  determinable  on 
notice,  other  than  a  weekly,  monthly  or  yearly  tenancy,  "may, 
unless  otherwise  agreed  upon,  be  terminated  as  provided  by 
sections  99  and  100",  should  be  amended  to  provide  that  such  a 
tenancy  "shall,  unless  otherwise  agreed  upon,  be  terminated  as 
provided  by  subsection  2  of  section  99  and  by  section  100". 

(6)  Section  99(1)  should  be  made  more  comprehensive  to  provide 
that  where  a  tenant  seeks  an  order  declaring  the  tenancy  termi- 
nated, by  invoking  the  summary  method  of  adjudication  recom- 
mended in  this  chapter,  any  notice  to  terminate  that  he  is  re- 
quired to  give  to  the  landlord  should  not  be  enforceable  under 
the  recommended  section  unless  it  is  in  writing;  in  addition,  it 
should  not  be  open  to  the  parties  to  contract  out  of  or  waive  the 
obligation  to  give  a  written  notice  where  the  summary  remedy  is 
sought. 

(7)  Sections  100  and  109  should  be  repealed  and  a  new  section  100 
should  be  enacted  in  the  same  terms  as  the  present  section  109. 

56.  A cceptance  of  A  r rears  of  Rent  or  Compensation 
for  Use  and  Occupation  after  Notice  to  Terminate 

Provisions  similar  to  section  105,  which  reverses  the  common 
law  rule  concerning  the  consequences  to  a  landlord  of  his  acceptance 
of  rent  arrears  or  compensation  for  use  and  occupation  after  a  notice 
to  terminate  has  been  given,  should  be  enacted  and  made  applicable 
to  non-residential  tenancies. 
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LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  NON-RESIDENTIAL  TENANCIES 

Chapter  XXVI     Scope  of  Recommendations  Relating 
to  Non-Residential  Tenancies 

57.  Scope  of  Recommendations  Relating  to  Non-Residential  Tenancies 

The  recommendations  concerning  non-residential  tenancies  are 
applicable  to  all  tenancies  and  tenancy  agreements  which  are  not  at 
present  governed  by  Part  IV  of  The  Landlord  and  Tenant  Act;  that  is, 
they  apply  to  tenancies  and  tenancy  agreements  concerning  non- 
residential premises,  among  which  are  included  agricultural  tenancies. 
The  provisions  of  The  Landlord  and  Tenant  Act  should  be  reviewed 
from  time  to  time  with  a  view  to  ascertaining  the  extent  to  which 
modifications  may  be  required  to  meet  any  special  problems  which 
may  arise  concerning  the  law  as  it  relates  to  agricultural  tenancies. 

Chapter  XXVII     Contracting  Out 

58.  Contracting  Out  Generally 

Contracting  out  of  the  provisions  of  The  Landlord  and  Tenant 
Act  applicable  to  non-residential  tenancies  should  be  permitted,  except 
where  specifically  prohibited.  In  order,  however,  to  provide  some 
protection  for  the  tenant  by  drawing  his  attention  to  the  contracting 
out,  The  Landlord  and  Tenant  Act  should  be  amended  to  give  effect 
to  the  following  requirements: 

( 1 )  where  a  non-residential  tenancy  agreement  contains  provisions 
dealing  with  the  rights  and  obligations  of  the  parties  which  vary 
the  provisions  of  The  Landlord  and  Tenant  Act  which  would 
otherwise  govern  the  relations  between  the  parties,  the  tenancy 
agreement  should  be  required  to  contain  the  statement  recom- 
mended in  this  chapter,  signed  by  the  tenant  before  a  sub- 
scribing witness,  acknowledging  that  the  tenant  has  been  advised 
that  the  tenancy  agreement  contains  provisions  which  vary  the 
provisions  of  The  Landlord  and  Tenant  Act  and  that  by  entering 
into  the  tenancy  agreement  he  shall  be  bound  by  the  terms 
thereof;  and 

(2)  where  the  tenancy  agreement  does  not  contain  such  a  signed 
statement,  the  provisions  of  The  Landlord  and  Tenant  Act  should 
govern  in  the  event  of  a  conflict  with  the  provisions  of  the 
tenancy  agreement. 

59.  Contracting  Out  With  Reference  to  Assigning  and  Subletting 

(1)  Section  23  of  The  Landlord  and  Tenant  Act,  which  permits  a 
tenancy  agreement  for  non-residential  premises  to  contain  a 
provision  that  the  consent  of  a  landlord  to  an  assignment  or  sub- 
letting may  be  unreasonably  withheld,  should  be  amended  to 
give  effect  to  the  following  requirements: 

(a)   a  subsection  should  be  added  to  provide  that  the  words  "an 
express  provision   to  the  contrary"   contained   in  section 
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23(1)  shall  include  a  provision  which  permits  the  landlord 
to  withhold  his  licence  or  consent  on  certain  specified 
grounds  and  that  a  refusal  to  give  consent  based  on  such 
specified  grounds  shall  not  be  held  to  be  unreasonable;  and 

(b)  a  further  subsection  should  be  added  setting  out  guidelines 
as  to  what  is  an  "unreasonable"  refusal.  These  guidelines 
should  include  such  factors  as  the  personality  of  the  pro- 
posed assignee  or  sub-tenant  and  the  effect  of  the  proposed 
assignment  or  subletting  on  the  use  and  occupation  of  the 
rented  premises. 

(2)  Section  20(7)  of  The  Landlord  and  Tenant  Act  should  be 
amended  by  deleting  the  reference  to  "covenant  or  condition 
against  the  assigning,  underletting,  or  disposing  of  the  land 
leased",  so  that  a  court  may  have  the  power  to  relieve  against 
forfeiture  where  a  tenant  assigns  or  sublets  without  leave. 

Chapter  XXVIII     Security  Deposits 

60.  Security  Deposits 

No  legislative  action  to  regulate  the  taking  of  security  deposits  in 
the  case  of  non-residential  tenancies  is  necessary  at  this  time. 

Chapter  XXIX     Frustration  of  the  Tenancy  Agreement 

61.  Frustration  of  the  Tenancy  Agreement 

The  Landlord  and  Tenant  Act  should  be  amended  to  provide  for 
the  situation  where  the  parties  to  a  non-residential  tenancy  agreement 
have  not  agreed  upon  what  provisions  should  govern  in  the  event  that, 
without  the  fault  of  the  landlord  or  the  tenant,  destruction,  damage  or 
governmental  action  renders  the  premises  wholly  or  partially  unfit  for 
the  purposes  of  the  tenant.  In  such  cases,  the  tenancy  agreement 
should  terminate,  or  the  obligations  of  the  tenant  should  be  suspended 
or  should  abate,  according  to  the  following  rules: 

(a)  in  the  event  of  total  destruction  and  if  the  premises  are 
wholly  unfit  for  occupancy,  either  the  landlord  or  the 
tenant  shall  be  entitled  to  terminate  the  tenancy  agreement, 
in  which  event  the  rent  shall  cease,  or,  if  neither  should 
terminate,  then  the  landlord  shall  rebuild,  and  the  rent  shall 
abate  in  the  meantime; 

(b)  in  the  event  of  partial  destruction  and  if  the  premises  are 
wholly  unfit  for  occupancy,  then  the  landlord  shall  rebuild, 
and  the  rent  shall  abate  in  the  meantime;  and 

(c)  in  the  event  of  partial  destruction  and  if  the  premises  are 
capable  of  being  partially  used  for  the  purposes  for  which 
they  are  rented,  then  the  rent  shall  abate  in  the  proportion 
that  the  part  of  the  premises  which  is  rendered  unfit  for 
occupancy  bears  to  the  entire  premises  and  the  landlord 
shall  repair  the  damage  with  all  reasonable  speed. 

Any  statutory  provision  implementing  this  recommendation  should 
not  apply  so  as  to  affect  the  tenant's  rights  against  third  persons  that 
would  have  existed  in  the  absence  of  the  enactment  of  such  provisions. 
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Chapter  XXX     Distress 

62.  The  Right  of  Distress  Generally 

( 1 )  The  remedy  of  distress  for  default  in  the  payment  of  rent  should 
be  retained  insofar  as  it  relates  to  non-residential  tenancies.  The 
law  governing  the  right  of  distress  should,  however,  be  restated 
in  order  to  ensure  a  greater  degree  of  fairness  to  all  parties 
affected  by  its  operation  while  at  the  same  time  achieving  con- 
formity with  modern  commercial  requirements. 

(2)  The  word  "distress"  should  be  abandoned  in  favour  of  "rent 
execution",  which  more  properly  describes  the  nature  of  the 
remedy,  and  the  provisions  of  both  The  Landlord  and  Tenant 
Act,  and  other  Ontario  statutes  in  which  "distress"  is  used,  should 
be  amended  accordingly. 

(3)  The  recommendations  for  the  reform  of  the  law  of  distress  should 
apply  to  agricultural  tenancies  in  the  same  manner  as  to  other 
non-residential  tenancies  and  the  distress  provisions  of  The  Land- 
lord and  Tenant  Act  which  are  specifically  applicable  to  agricul- 
tural tenancies  should  be  repealed. 

63.  Contracting  Out 

No  contracting  out  of  the  law  proposed  with  respect  to  the 
remedy  of  rent  execution  should  be  permitted. 

64.  Conditions  Precedent  to  Effecting  Rent  Execution 

Provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act 
to  give  effect  to  the  following  requirements: 

( 1 )  a  landlord  should  be  allowed  to  levy  rent  execution  for  the  rent 
of  any  non-residential  premises,  rent  execution  being  any  and  all 
acts  or  things  done  in  the  exercise  of  the  power  of  rent  execution 
whether  arising  by  statute,  the  common  law  or  contract; 

(2)  no  rent  execution  should  be  levied  except  after  the  landlord  has 
first  obtained  an  order  from  a  judge  of  the  county  or  district 
court  of  the  county  or  district  in  which  the  premises  are  situated, 
upon  a  summary  ex  parte  application.  In  support  of  such  appli- 
cation, a  true  copy  of  the  tenancy  agreement,  if  any,  should  be 
filed,  together  with  the  affidavit  of  the  landlord  or  any  agent 
having  personal  knowledge  of  the  facts,  setting  out  the  particulars 
of  the  claim  for  arrears  of  rent  claimed  to  be  owing; 

(3)  the  order  of  the  judge  permitting  a  rent  execution  to  be  levied 
should  be  required  to  state  the  amount  of  the  arrears  of  rent 
claimed  by  the  landlord; 

(4)  the  judge  should  be  empowered  to  fix  an  amount  for  security  to 
be  paid  into  court  or  otherwise  by  the  landlord  for  the  costs  of 
the  rent  execution  and  any  claim  for  damages  in  respect  of  the 
rent  execution.  In  fixing  an  amount  for  security,  the  court  should 
be  required  to  consider  the  possible  injury  to  the  tenant  which 
would  be  caused  by  a  rent  execution  which  is  unreasonable  or  is 
otherwise  unlawful  or  irregular; 
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(5)  no  rent  execution  should  be  made  except  by  a  sheriff,' deputy 
sheriff,  or  sheriff's  officer  of  the  county  or  district  where  the 
premises  are  situated  or  by  some  other  person  authorized  in 
writing  to  do  so  by  the  judge  referred  to  above;  and 

(6)  no  rent  execution  should  be  made  unless  the  landlord  or  his  duly 
authorized  agent  has  executed  and  delivered  to  the  person 
authorized  to  levy  a  rent  execution  a  proper  warrant  and  proof 
that  any  order  for  security  has  been  complied  with. 

65.  Property  Subject  to  Rent  Execution  and  Manner 
of  Carrying  Out  Rent  Execution 

(1 )  Section  31  of  The  Landlord  and  Tenant  Act,  which  restricts  rent 
execution  to  goods  belonging  to  the  tenant  liable  for  the  rent, 
with  a  wide  list  of  exceptions  provided,  should  be  repealed,  sub- 
ject to  the  enactment  of  provisions  governing  priorities  between 
the  landlord  and  certain  other  secured  parties.  Section  32,  which 
protects  a  tenant  other  than  the  immediate  tenant  where  the 
latter  has  no  property  in  the  goods,  should  be  retained. 

(2)  As  is  the  case  at  present,  goods  that  are  not  at  the  time  of  the 
rent  execution  on  the  premises  in  respect  of  which  the  rent  is 
due  should  not,  subject  to  certain  exceptions,  be  subject  to  rent 
execution.  For  additional  clarity,  the  legislation  should  also 
provide  that  property  located  upon  premises  occupied  by  the 
tenant,  unless  exempted  by  statute,  should  be  subject  to  rent 
execution  for  any  rent  due  and  payable. 

(3)  Consideration  should  be  given  to  the  enactment  of  specific  notice 
requirements  in  order  to  ensure  that  the  tenant  is  informed  as  to 
what  property  has  been  seized  under  the  rent  execution  and  as 
to  the  rent  in  arrears. 

(4)  The  remedy  of  rent  execution  should  be  incorporated  into  the 
general  body  of  law  governing  the  enforcement  of  writs  of  execu- 
tion against  personal  property  after  judgment,  so  that  the  same 
rules  as  to  entry  by  the  sheriff  to  enforce  a  rent  execution,  other 
procedures  with  respect  to  the  carrying  out  of  the  rent  execution, 
and  the  sale  of  the  goods  seized,  would  apply  as  in  the  case  of 
the  enforcement  of  a  writ  of  execution.  The  Landlord  and 
Tenant  Act  should  be  amended  to  provide  that  unless  otherwise 
provided  in  The  Landlord  and  Tenant  Act,  a  rent  execution  may 
be  carried  out  at  any  time  that  it  is  lawful  to  seize  personal 
property  under  a  writ  of  execution  and  shall  be  subject  to  the 
same  rules  as  govern  the  seizure  and  sale  of  personal  property 
under  a  writ  of  execution.  The  Seizures  Act  of  the  Province  of 
Alberta  furnishes  a  useful  guide  as  to  the  manner  in  which  pro- 
cedures in  these  two  areas  of  the  law  may  be  integrated. 

66.  Priorities  Between  Landlord  and  Other  Secured  Parlies 

(1)  The  Landlord  and  Tenant  Act  should  be  amended  to  provide 
that: 

(a)   the  landlord's   claim   to   personal   property   under  a   rent 
execution  should  have  priority  over  the  interest  in  such 
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property  of  a  person  claiming  under  a  writ  of  execution 
against  the  tenant;  and 

(b)  all  forms  of  security  interest  under  The  Personal  Property 
Security  Act  should  have  priority  over  the  landlord's  right 
to  a  rent  execution,  subject  to  the  landlord  being  able  to  pay 
the  amount  owing  to  the  secured  creditor  and  being  sub- 
rogated to  his  interest  in  the  property,  and  having  his  right 
of  seizure  preserved. 

(2)  Section  3(1)  of  The  Personal  Property  Security  Act  should  be 
clarified  so  as  to  ensure  that  a  rent  execution  is  excluded  from 
the  operation  of  that  statute. 

67.  Rent  Execution  After  the  Termination  of  the  Tenancy  Agreement 

The  present  requirement  that  a  tenant  be  in  possession  of  the 
rented  premises  in  order  for  a  rent  execution  to  be  permitted  in  the 
case  of  a  determined  tenancy  agreement  should  be  abolished.  Section 
41  of  The  Landlord  and  Tenant  Act  should  be  amended  to  provide 
that  a  rent  execution  may  be  levied  for  rent  in  arrears  and  due  upon 
any  tenancy  agreement  for  years,  from  period  to  period,  for  lives,  or 
at  will,  after  the  determination  of  such  tenancy  agreement,  in  the 
same  manner  and  with  respect  to  the  same  property  as  might  have 
been  levied  but  for  the  determination  of  such  tenancy  agreement.  Such 
rent  execution  should  be  required  to  be  levied  (i)  within  six  calendar 
months  after  the  determination  of  the  tenancy  agreement,  and  (ii) 
during  the  continuance  of  the  landlord's  title,  but  not  thereafter. 

68.  Rent  Execution  of  Property  Removed  to  Avoid  Rent  Execution 

(1)  Section  48  of  The  Landlord  and  Tenant  Act,  which  permits  a 
landlord  to  seize  goods  fraudulently  removed  from  the  premises, 
should  be  simplified  to  provide  that  where  any  property  has  been 
removed  from  the  rented  premises  with  intent  to  prevent  the 
landlord  from  levying  rent  execution  upon  it  for  arrears  of  rent, 
it  should  be  lawful  to  take  and  seize  such  property,  wherever  it 
may  be  found,  in  rent  execution  for  such  arrears  of  rent  and  to 
proceed  to  sell  the  property,  as  if  the  rent  execution  had  actually 
been  levied  upon  the  premises  from  which  the  property  was 
being  or  had  been  removed,  provided  such  rent  execution  is 
levied  within  thirty  days  following  such  removal.  No  rent  execu- 
tion should  be  levied  where  any  such  property  has  been  sold  to 
a  person  who  has  purchased  it  in  good  faith  and  for  valuable 
consideration  before  the  rent  execution  was  levied. 

(2)  In  view  of  the  recommendation  that  proceedings  to  enforce  a 
rent  execution  should  be  integrated  with  proceedings  to  enforce 
a  writ  of  execution,  the  provisions  contained  in  section  49 
governing  the  procedure  to  be  followed  in  enforcing  the  rights 
given  by  section  48  would  appear  to  be  unnecessary  and  should 
be  repealed. 

(3)  Section  50  of  The  Landlord  and  Tenant  Act,  which  provides  for 
a  penalty  recoverable  by  the  landlord  for  fraudulently  removing 
goods  in  order  to  avoid  their  seizure,  should  be  repealed.  A 
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breach  of  the  statutory  provisions  should  be  made  an  offence 
punishable  on  summary  conviction. 

69.  Loss  of  Landlord's  Right  to  Effect  Rent  Execution 

Legislation  should  be  enacted  governing  the  effect  of  an  un- 
conditional tender  of  rent  by  a  tenant  upon  the  landlord's  right  to  a 
rent  execution.  The  following  rules  should  apply: 

( 1 )  an  unconditional  tender  of  the  rent  in  arrears,  without  any  costs, 
by  the  tenant  or  his  agent  to  the  landlord  or  his  agent  or  to  the 
person  authorized  to  levy  the  rent  execution,  if  made  before 
seizure,  should  extinguish  the  right  to  levy  the  rent  execution; 

(2)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  ex- 
penses and  costs  of  the  rent  execution,  after  rent  execution  has 
been  taken  but  before  the  property  has  been  impounded  or  re- 
moved, should  make  the  subsequent  rent  execution  or  removal 
illegal;  and 

(3)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  ex- 
penses and  costs  of  the  rent  execution,  made  within  five  days  of 
impounding  or  removal,  should  make  any  further  proceedings 
under  the  rent  execution  illegal. 

70.  Disputes  as  to  Right  to  Levy  Rent  Execution 

Sections  65  to  74  of  The  Landlord  and  Tenant  Act,  which  pro- 
vide for  a  summary  method  of  determining  disputes  arising  out  of  the 
remedy  of  rent  execution,  should  appear  in  the  part  of  the  Act  ap- 
plicable to  non-residential  tenancies  and  not  as  a  separate  Part,  and 
should  be  changed  in  order  to  give  effect  to  the  following  require- 
ments: 

( 1 )  the  right  to  apply  for  a  summary  determination  with  respect  to 
the  right  to  levy  a  rent  execution,  the  amount  claimed,  or  a 
possible  set-off,  should  be  vested  in  any  person  claiming  an 
interest  in  the  property,  in  addition  to  the  landlord  and  the 
tenant; 

(2)  in  addition  to  considering  a  possible  debt  owed  to  the  tenant  or 
other  person  claiming  an  interest  in  the  property,  to  be  set  off 
against  the  rent  claimed  in  the  rent  execution,  the  judge  should 
also  have  power  to  consider  any  claim  for  damages  or  other- 
wise that  the  tenant  or  person  claiming  an  interest  in  the  property 
has  against  the  landlord; 

(3)  where  the  application  is  made  after  a  rent  execution  has  been 
levied,  the  judge  should  be  required  to  determine  the  validity 
of  the  rent  execution,  the  amount  owing  to  the  landlord  or  the 
tenant,  whether  the  rent  execution  is  for  more  rent  than  is  due, 
whether  the  amount  of  property  seized  is  unreasonably  great, 
whether  the  rent  execution  was  levied  after  a  proper  tender  of 
the  rent  due  and  costs  of  the  rent  execution,  whether  the  rent 
execution  was  conducted  irregularly  or  oppressively,  whether 
any  property  taken  under  the  rent  execution  was  not  subject  to 
rent  execution,  and  whether  the  rent  execution  was  levied  at  an 
improper  time; 
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(4)  where  the  application  is  made  before  a  rent  execution  has  been 
levied,  the  judge  should  be  required  to  determine  whether  a 
right  of  rent  execution  exists,  the  amount  owing  to  the  landlord 
or  the  tenant,  whether  a  proper  tender  of  the  rent  due  has  been 
made,  and  what  property  is  subject  to  rent  execution; 

(5)  the  giving  of  security  by  the  tenant  should  not  be  a  pre-condition 
to  the  making  of  an  order  returning  the  goods  or  preventing  a 
rent  execution  pending  the  determination  of  the  dispute,  but 
should  be  subject  to  the  discretion  of  the  judge; 

(6)  the  direction  of  an  action  to  be  brought  or  an  issue  to  be  tried 
in  the  Supreme  Court  should  not  be  required  merely  because 
the  amount  of  rent  claimed  exceeds  $800.  It  should  only  be 
necessary  in  situations  where  the  amount  of  rent  claimed  exceeds 
the  amount  recoverable  in  an  action  arising  out  of  a  contract  in 
the  county  or  district  court  or  where  any  question  is  raised  that 
the  county  or  district  court  would  not  have  jurisdiction  to  try; 
and 

(7)  the  decision  of  the  judge  should  be  final  where  the  amount 
claimed  by  the  landlord  does  not  exceed  $200,  rather  than  $100 
as  is  the  case  at  present,  and  the  costs  of  the  proceedings  before 
the  judge  should  be  on  the  small  claims  court  scale  where  the 
amount  claimed  does  not  exceed  $200. 

Chapter  XXXI     Building  Services 

71.    B  uilding  Services 

The  Landlord  and  Tenant  Act  should  be  amended  to  provide 
that  a  landlord  is  responsible  for  providing  and  maintaining  for  the 
benefit  of  the  tenant  all  the  services  in  the  rented  premises  or  in  the 
building  in  which  the  rented  premises  are  situated,  including  the  right 
of  access,  which  he  is  obliged  to  provide  and  maintain  by  statute, 
under  the  terms  of  the  tenancy  agreement  or  by  implication  of  law, 
during  such  times  as  are  reasonable  taking  into  consideration  the 
purposes  for  which  the  premises  were  rented.  Both  the  landlord  and 
the  tenant  should  be  permitted  to  apply  by  summary  application  to  a 
judge  of  the  county  or  district  court  of  the  county  or  district  in  which 
the  rented  premises  are  situated  for  a  determination  of  any  question 
arising  out  of  the  landlord's  obligation. 


* 
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STANDARD  FORM  TENANCY  AGREEMENT 
FOR  RESIDENTIAL  TENANCIES 

Chapter  XXXII     Standard  Form  Tenancy  Agreement 

72.  Standard  Form  Tenancy  Agreement 

The  Commission  recommends  the  adoption  of  a  standard  form 
tenancy  agreement,  to  be  introduced  in  the  form  and  in  the  manner 
suggested  in  this  chapter,  and  mandatory  for  use  in  all  cases  in  which 
a  written  tenancy  agreement  for  residential  premises  is  contemplated. 

73.  The  Relationship  Between  the  Standard  Form  Tenancy  Agreement 
and  The  Landlord  and  Tenant  Act 

Regardless  of  which  statutory  provisions  are  translated  into  the 
covenants  of  the  standard  form  tenancy  agreement,  there  should  be  a 
harmonization,  mutatis  mutandis,  between  the  language  of  the  statu- 
tory provisions  and  the  language  of  the  corresponding  covenants. 

74.  The  Clauses  of  the  Standard  Form  Tenancy  Agreement 

( 1 )  Part  IV  of  the  Act  should  provide  an  unambiguous  guide  as  to 
what  items  are  included  in  the  rent  payment  for  the  "rented 
premises";  there  should  be  included  in  the  rent  payment  all 
privileges,  amenities,  facilities,  and  vital  services  connected  with 
such  premises  and  which  are  provided  for  the  use  and  enjoyment 
of  the  tenant  and  members  of  his  household,  unless  specifically 
excluded  in  the  tenancy  agreement. 

(2)  A  section  should  be  enacted  in  Part  IV  of  the  Act  respecting  the 
nature,  scope  and  enforceability  of  rules  and  regulations  which 
have  been  added  to  the  residential  tenancy  agreement.  Legisla- 
tion along  the  following  lines  is  suggested: 

(a)  Where  a  tenancy  agreement  contains  obligations,  restric- 
tions, rules  or  regulations  respecting  the  use,  enjoyment, 
occupation,  and  maintenance  by  the  tenant  and  members 
of  his  household  of 

(i)   the  rented  premises  ordinarily  occupied  by  them,  or 

(ii)  such  privileges,  amenities,  facilities,  and  vital  services 
connected  with  the  rented  premises  and  which  are 
provided  by  the  landlord  for  the  use  and  enjoyment 
of  the  tenants  and  members  of  their  households, 

such  obligations,  restrictions,  rules  and  regulations  shall  be 
reasonable. 

(b)  For  the  purposes  of  subsection  (a),  an  obligation,  restric- 
tion, rule  or  regulation  is  prima  facie  reasonable  where  it  is 

(i)  intended  to  promote  a  fair  distribution  of  privileges, 
amenities,  facilities,  and  vital  services  to,  or  to  pro- 
mote the  convenience,  health,  comfort,  safety  or  wel- 
fare of,  the  tenants  and  members  of  their  households, 
or  to  protect  the  landlord's  property  from  abusive  use, 

(ii)  reasonably  related  to  the  purpose  for  which  it  is 
intended  and  to  the  relation  of  landlord  and  tenant, 
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(iii)  applicable  to  all  tenants  and  members  of  their  house- 
holds in  a  fair  manner,  and 

(iv)  sufficiently  explicit  in  its  prohibition,  direction  or  limi- 
tation respecting  the  conduct  of  the  tenants  and  mem- 
bers of  their  households  to  inform  them  of  what  they 
must  or  must  not  do  in  order  to  comply  with  it. 

(c)  An  obligation,  restriction,  rule  or  regulation  which  is  not 
reasonable  under  subsection  (b)  is  void  and  unenforceable. 

75.  Supplementary  Material  Attached  to  the  Standard  Form 
Tenancy  Agreement 

(1)  The  Commission  recommends  the  introduction  of  a  document 
which  will  provide  essential  instructions  and  information  of 
which  the  landlord  and  the  tenant  should  have  knowledge  prior 
to  the  finalization  of  the  text  of  the  tenancy  agreement  and  prior 
to  its  execution.  The  document  recommended  in  this  chapter, 
to  be  known  as  "Instructions  and  Information  for  Landlord  and 
Tenant",  should  be  attached  to  the  front  of  the  tenancy  agree- 
ment, and  delivered  to  the  tenant  in  the  manner  suggested  below. 

(2)  A  provision  should  be  added  to  Section  83  to  reflect  the  follow- 
ing recommendation: 

At  the  same  time  as  the  landlord  delivers  the  tenancy 
agreement  to  the  tenant  for  execution,  he  should  also  be 
obligated  to  deliver  to  the  tenant  a  copy  of  the  Instructions 
and  Information  for  Landlord  and  Tenant,  attached  to 
the  front  of  the  agreement. 

(3)  We  recommend  that  certain  vital  matters,  which  do  not  already 
form  part  of  the  standard  form  tenancy  agreement  or  part  of  the 
Instructions,  should  be  incorporated  into  a  document  to  be 
known  as  the  "Appendix  to  the  Standard  Form  Tenancy  Agree- 
ment". The  Appendix  recommended  in  this  chapter  should  be 
attached  to  the  back  of  the  agreement,  and  delivered  to  the 
tenant  in  the  manner  suggested  below. 

(4)  Section  83  should  be  amended  further  to  reflect  the  following 
recommendations : 

(a)  within  twenty-one  days  after  the  execution  and  delivery  of 
the  tenancy  agreement  by  the  tenant,  the  landlord  should 
be  obligated  to  deliver  to  the  tenant  a  fully  executed  dupli- 
cate original  copy  of  the  agreement,  as  well  as  a  copy  of  the 
Instructions  attached  to  the  front  of  it,  and  a  copy  of  the 
Appendix  attached  to  the  back  of  it;  and 

(b)  where  the  landlord  does  not  deliver  to  the  tenant  copies  of 
the  tenancy  agreement,  Instructions  and  Appendix  in  ac- 
cordance with  (a),  the  obligations  of  the  tenant  under  the 
tenancy  agreement  should  cease  until  such  copies  are 
delivered  to  him. 

76.  The  Use  of  the  Standard  Form  Tenancy  Agreement,  Instructions 
and  Appendix  as  a  Statutory  Requirement 
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( 1 )  A  section  should  be  enacted  in  Part  IV  of  the  Act  to  empower 
the  Lieutenant  Governor  in  Council  to  prescribe  by  regulation 
the  form  of  tenancy  agreement,  Instructions  and  Appendix 
applicable  to  all  residential  tenancies,  and  to  prescribe  by  regu- 
lation amendments  to  these  forms.  The  prescribed  forms  should 
be  in  conformity  with  the  law  of  landlord  and  tenant  as  reflected 
in  the  statute  and  case  law,  and  therefore  should  not  in  them- 
selves create  or  introduce  any  new  rights,  obligations  or  reme- 
dies. The  Commission  recommends  the  adoption  of  the  forms 
which  appear  in  this  chapter. 

(2)  Part  IV  of  the  Act  should  specifically  provide  for  a  review  of 
regulations  designed  to  introduce  the  new  forms  or  to  amend 
already  existing  ones,  such  review  to  be  undertaken  by  the 
Standing  Committee  on  Regulations  in  accordance  with  section 
1 2  of  The  Regulations  Act. 

(3)  A  regulation  which  is  to  introduce  the  new  forms  or  amend  any 
of  the  previously  prescribed  ones  should  come  into  force  only 
upon  a  favourable  report  by  the  Standing  Committee  and  upon 
approval  by  the  Legislative  Assembly. 

(4)  All  written  residential  tenancy  agreements  ought  to  be  in  the 
prescribed  form;  every  written  tenancy  agreement  which  is  not 
in  this  form  should  be  deemed  by  statute  to  be  in  the  form  so 
prescribed. 

(5)  Part  IV  of  the  Act  should  provide  that  any  term,  covenant,  rule, 
or  regulation  in  a  tenancy  agreement  that  is  not  permitted  by  or 
contained  in  the  prescribed  form,  and  that  contravenes  any 
provisions  of  the  Act,  is  void  and  unenforceable. 

(6)  Every  oral  residential  tenancy  agreement  should  be  deemed  by 
statute  to  be  in  the  prescribed  form,  and  the  substance  of  Re- 
commendation 76(5),  above,  should  apply  to  every  such  agree- 
ment. 
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REPORT  ON  THE  LAW  OF  EVIDENCE  (1976) 

The  function  of  this  project  was  to  examine  the  present  law  of 
evidence  within  the  Province  and  to  suggest  reforms  that  would  preserve 
the  sound  and  established  principles  of  the  law  of  evidence,  yet  adapt  that 
law  where  necessary  to  cope  with  the  changing  conditions  of  modern 
society. 

The  Commission  concluded  that  the  common  law  approach  to 
evidence  was  basically  sound,  and  that  it  would  be  unwise  to  reform  the 
law  in  radically  new  directions,  alien  to  the  tradition  of  the  common  law. 
In  the  report,  the  Commission  recommends  a  number  of  specific 
amendments,  both  to  the  common  law  and  to  statute  law.  The  Draft  Act 
accompanying  the  report  contains  most  of  the  recommendations  together 
with  many  provisions  of  the  present  Act  that  would  be  retained. 

The  matters  discussed  in  the  report  include  the  following:  hearsay 
evidence;  res  gestae;  previous  statements;  illegally  obtained  evidence; 
evidence  procured  by  methods  repugnant  to  the  fair  administration  of 
justice;  the  rule  in  Hollington  v.  Hewthorn\  competence  and  compellability; 
the  oath;  private  privilege;  opinion  evidence;  use  of  notes  and  past  records; 
credibility  and  character;  admissions;  executive  privilege;  formal  proof  of 
governmental  documents;  the  enforcement  of  interprovincial  subpoenas; 
and  the  application  of  section  37  of  the  Canada  Evidence  Act  to  the 
provisions  of  the  Ontario  Evidence  Act. 
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REPORT  ON  THE  LAW  OF  EVIDENCE  (1976) 
CHAPTER  1  HEARSAY  EVIDENCE 


5.  Recommendation 

We  recommend  that  The  Evidence  Act  be  amended  to  include  the 
following  provision: 

(1)  In  this  section  "statement"  means  any  representation  of  fact, 
whether  in  words  or  otherwise,  made  to  a  witness  called  to  give  evidence. 

(2)  In  a  civil  proceeding  a  statement  that  would  otherwise  be  in- 
admissible as  hearsay  is  nevertheless  admissible  as  evidence  of  any  fact 
stated  therein  of  which  direct  evidence  would  be  admissible, 

(a)  if  the  parties  to  the  proceeding  agree  to  its  admission  with  or 
without  admission  of  the  truth  of  facts;  or 

(b)  if  the  maker  of  the  statement  could  have  testified  from  personal 
knowledge  and 

(i)   he  has  died,  or 
( ii )  he  is  too  ill  to  testify,  or 
(iii)  he  cannot  with  reasonable  diligence  be  identified  or  found. 

(3)  Notice  of  intention  to  introduce  evidence  under  clause  b  of 
subsection  2  shall  be  given  by  the  party  intending  to  do  so  to  other  parties 
to  the  proceeding  in  accordance  with  such  rules  as  the  Rules  Committee 
may  make. 

(4)  Where  corroboration  is  required  by  law,  a  statement  admit- 
ted under  this  section  shall  not  be  taken  to  be  corroborative  of  the  evi- 
dence of  a  witness  called  to  prove  the  statement. 

(5)  Where  a  statement  is  tendered  in  evidence  under  this  section, 
the  circumstances  under  which  it  was  made  may  be  investigated  by  the 
court,  and,  where  it  is  admitted,  the  credibility  of  the  maker  of  the 
statement  may  be  impeached  to  the  same  extent  and  in  the  same  manner 
as  if  he  had  been  a  witness  in  the  proceeding  except  as  to  the  right  to 
cross-examine  him. 

(6)  Nothing  in  this  section  is  to  be  taken  to  affect  the  admission  of 
evidence  that  would  otherwise  be  admissible  under  this  Act  or  any  other 
Act  or  at  common  law  or  to  make  admissible  any  evidence  that  would 
be  inadmissible  on  any  ground  of  privilege  under  this  Act  or  any  other 
Act  or  at  common  law.  [Draft  Act,  Section  22]. 
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CHAPTER  2     RES  GESTAE 


6.  Recommendation 

We  recommend   that  the  amendment  should  be  in  the  following 

form: 

Whether  or  not  a  person  is  called  as  a  witness  in  a  proceeding,  a 
statement  made  by  him  is  admissible  in  evidence  if  it  was  made  in 
such  conditions  of  spontaneity  or  contemporaneity  in  relation  to  an 
event  perceived  by  the  witness  as  to  exclude  the  probability  of  con- 
coction or  distortion.  [Draft  Act,  Section  23.] 


CHAPTER  3  PREVIOUS  STATEMENTS 


4.  Recommendations 

We  have  concluded  that  it  would  not  be  wise  to  permit  counsel  call- 
ing a  witness  to  adduce  evidence  of  a  prior  statement  inconsistent  with 
the  evidence  given  by  the  witness  at  the  trial,  as  proof  of  the  facts  con- 
tained in  the  statement  In  our  view,  proof  of  such  a  statement  should  be 
permitted  only  for  the  purpose  of  discrediting  a  witness  who  has  dis- 
appointed an  examiner.  To  admit  a  prior  statement  as  evidence  of  the 
facts  contained  therein,  would  permit  a  statement  not  given  under  oath  to 
contradict  the  evidence  of  the  maker  of  the  statement  which  has  been 
given  under  oath. 


On  the  other  hand,  where  the  evidence  of  a  witness  is  challenged  by 
the  opposing  party  as  a  fabrication  for  the  purpose  of  the  trial,  the  fact 
that  he  made  a  prior  consistent  statement  may  well  support  the  credibility 
of  the  witness.  In  addition,  the  witness  is  on  the  witness  stand  and  avail- 
able to  testify  to  the  facts  contained  in  the  statement. 
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We  make  the  following  recommendations: 

1.  A  party  producing  a  witness  should  be  permitted  to  prove  a 
previous  consistent  statement  to  rebut  a  suggestion  that  his 
evidence  as  given  at  the  trial  has  been  fabricated.  In  such  a  case, 
the  statement  should  be  admitted  not  only  to  support  the  credi- 
bility of  the  witness,  but  as  substantive  evidence  of  the  facts  stated 
therein.  But  where  corroboration  fe  required,  no  such  statement 
should  be  used  to  corroborate  the  witness'  evidence.  The  Evidence 
Act  should  be  amended  to  include  the  following  provision: 

(1)  A  previous  consistent  statement  made  by  a  witness 
in  a  proceeding  is  admissible  in  evidence  to  rebut  an  allega- 
tion that  his  evidence  has  been  fabricated,  and  such  a  state- 
ment shall  be  admitted  not  only  to  support  the  credibility 
of  that  witness,  but  also  as  evidence  of  any  fact  contained 
therein  of  which  direct  oral  evidence  by  him  would  be  ad- 
missible. 

(2)  Where  corroboration  is  required  by  law,  a  state- 
ment admitted  under  this  section  shall  not  be  taken  as  cor- 
roborative of  the  evidence  of  the  witness  who  made  the 
statement  [Draft  Act,  Section  28.] 

2.  If,  in  the  opinion  of  the  court,  a  witness  has  made  an  inconsistent 
statement  at  some  other  time,  the  party  producing  the  witness 
should  be  permitted  to  prove  that  the  witness  made  the  prior 
inconsistent  statement;  but  before  proof  is  given,  the  circumstances 
under  which  the  statement  was  made  should  be  drawn  to  the 
attention  of  the  witness  and  he  should  be  asked  whether  or  not 
he  made  the  statement.  If  it  is  proved  that  the  witness  made  a 
prior  inconsistent  statement,  the  only  evidentiary  value  it  should 
have  should  be  to  discredit  the  evidence  of  the  witness  given  at 
the  trial.  The  Evidence  Act  should  be  amended  by  substituting  for 
section  24,  the  following  provision: 

( 1 )  A  party  producing  a  witness  in  a  proceeding  shall 
not  impeach  his  credit  by  general  evidence  of  bad  character, 
but  he  may  contradict  him  by  other  evidence,  or  proof  that 
the  witness  at  some  other  time  made  a  statement  inconsistent 
with  his  present  evidence. 

(2)  Before  proof  of  a  prior  inconsistent  statement  is 
given  in  a  proceeding,  the  circumstances  of  it  sufficient  to 
designate  the  particular  occasion  on  which  it  was  made  shall 
be  drawn  to  the  attention  of  the  witness  and  he  shall  be 
asked  whether  or  not  he  made  the  statement. 
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(3)  No  such  prior  statement  is  admissible  in  evidence 
in  proceeding  to  prove  any  fact  contained  in  it.  [Draft  Act, 
Section  24.] 

3.  Where  on  cross-examination  a  witness  admits  making  a  statement 
inconsistent  with  his  present  testimony,  or  where  he  does  not 
admit  making  a  statement  inconsistent  with  his  present  testimony 
and  proof  is  given  that  he  •  did  in  fact  make  such  a  statement, 
the  statement  should  be  received  as  evidence  of  the  facts  stated 
therein.  Section  22  of  The  Evidence  Act  should  be  amended  to 
read  as  follows: 

(1)  If  in  a  proceeding  a  witness  upon  cross-examina- 
tion as  to  a  former  statement  made  by  him  relative  to  the 
matter  in  question  and  inconsistent  with  his  present  testimony 
does  not  distinctly  admit  that  he  did  make  such  statement, 
proof  may  be  given  that  he  did  in  fact  make  it,  but  before 
such  proof  is  given  the  circumstances  of  the  supposed  state- 
ment sufficient  to  designate  the  particular  occasion  shall  be 
mentioned  to  the  witness,  and  he  shall  be  asked  whether  or 
not  he  did  make  such  statement 

(2)  Where  under  this  section  it  is  proved  that  a  witness 
made  a  statement  inconsistent  with  his  present  testimony, 
the  statement  shall  be  admitted  as  evidence  of  the  facts 
stated  therein  but  only  if  the  witness  could  have  testified  as 
to  such  facts.  [Draft  Act,  Section  34.] 


CHAPTER  4    ILLEGALLY  OBTAINED  EVIDENCE 


5.  Recommendations 

1.  A  rule  should  be  adopted  with  respect  to  illegally  obtained  evi- 
dence which  would  give  power  to  the  court  to  refuse  to  admit  in 
evidence  anything  which  has  been  obtained  by  illegal  means.  This 
power  should  be  a  controlled  power,  to  be  exercised  after  con- 
sidering all  of  the  material  facts,  the  nature  of  the  illegality  and 
the  concept  of  fairness  to  the  parties  involved. 

2.  Further  legislation  concerning  the  question  of  the  exclusion  of 
evidence  obtained  as  a  consequence  of  an  invasion  of  privacy 
should  be  dealt  with,  if  necessary,  in  the  context  of  compre- 
hensive privacy  legislation,  and  not  by  way  of  amendment  to 
The  Evidence  Act. 

We  recommend  the  enactment  in  The  Evidence  Act  of  the  following 
section: 

In  a  proceeding  where  it  is  shown  that  anything  tendered  in  evi- 
dence was  obtained  by  illegal  means,  the  court,  after  considering  the 
nature  of  the  illegality  and  all  the  circumstances  under  which  the 
thing  tendered  was  obtained,  may  refuse  to  admit  it  in  evidence 
if  the  court  is  of  the  opinion  that  because  of  the  nature  of  the 
illegal  means  by  which  it  was  obtained  its  admission  would  be  un- 
fair to  the  party  against  whom  it  is  tendered.  [Draft  Act,  Section  27.] 
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CHAPTER  5     EVIDENCE  PROCURED  BY  METHODS  REPUGNANT  TO  THE 
FAIR  ADMINISTRATION  OF  JUSTICE 


4.  Recommendations 

To  safeguard  against  practices  similar  to  those  disclosed  in  the 
Wray  case  we  recommend  that: 

1.  The  Evidence  Act  (Ontario)  be  amended  to  include  the  following 
provision: 

In  a  proceeding  the  court  may  refuse  to  admit  evidence 
that  otherwise  would  be  admissible  if  the  court  finds  that 
it  was  obtained  by  methods  that  are  repugnant  to  the  fair 
administration  of  justice  and  likely  to  bring  the  administra- 
tion of  justice  into  disrepute.  [Draft  Act,  Section  26.] 

2.  The  Attorney  General  of  Ontario  should  make  representations  to 
the  Government  of  Canada  requesting  that  a  similar  amendment 
be  made  to  the  Canada  Evidence  Act. 

3.  Where  a  police  officer  in  conducting  an  investigation  is  guilty  of 
conduct  likely  to  bring  the  administration  of  justice  into  dis- 
repute, his  conduct  should  be  made  a  disciplinary  offence  under 
the  regulations  passed  under  The  Police  Act}"1 


i2See  R.R.O.  1970,  R.  680  (as  amended). 
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CHAPTER  6     THE  RULE  IN  HOLLINGTON  V.  HEWTHORN 


2.  Recommendations 

1.  No  amendment  to  The  Evidence  Act  should  be  made  to  make 
previous  convictions  for  criminal  or  provincial  offences  generally 
admissible  in  subsequent  civil  proceedings  as  proof  of  the  facts 
giving  rise  to  the  conviction. 

2.  The  Evidence  Act  should  be  amended  to  provide  that  a  plea  of 
guilty  to  an  offence  under  the  laws  of  Canada  or  the  laws  of 
a  province  of  Canada  or  a  municipal  by-law,  should  be  inadmis- 
sible in  any  civil  proceeding  to  prove  the  facts  constituting  the 
offence  to  which  the  plea  of  guilty  was  entered. 

3.  In  an  action  for  libel  or  slander  in  which  the  question  whether 
a  person  did  or  did  not  commit  a  criminal  or  provincial  offence 
is  relevant  to  an  issue  arising  in  the  action,  proof  that  the  person 
has  been  convicted  of  the  offence  alleged  in  a  court  of  competent 
jurisdiction  in  Canada  should  be  made  conclusive  proof  that  he 
committed  the  offence. 

4.  Where  in  a  proceeding  under  the  Divorce  Act  of  Canada  a  co- 
respondent has  been  found  to  have  committed  adultery,  the  judg- 
ment of  the  court  should  be  proof,  in  the  absence  of  evidence 
to  the  contrary,  of  the  co-respondent's  adultery  in  any  subsequent 
proceeding. 

5.  Legislation  should  be  enacted  to  provide  that  conviction  for  any 
of  the  offences  named  as  grounds  for  divorce  in  sections  3(b)  and 
3(c)  of  the  Divorce  Act  should  be  evidence  that  the  convicted 
person  is  guilty  of  the  named  offence. 

6.  A  conviction  for  bigamy  should  be  evidence  that  the  convicted 
person  committed  adultery,  where  proof  of  adultery  is  relevant 
in  any  proceeding  under  The  Deserted  Wives'  and  Children's 
Maintenance  Act  or  for  alimony. 

The  Evidence  Act  should  be  amended  to  include  the  following 
sections : 

Except  as  provided  in  this  or  any  other  Act,  no  plea 
of  guilty  to  or  conviction  of  an  offence  under  the  laws  of 
Canada  or  any  province  or  territory  of  Canada  or  a  munici- 
pal by-law  is  admissible  in  evidence  in  anv  civil  proceeding 
as  proof  of  the  facts  constituting  the  offence  to  which  the 
plea  of  guilty  was  entered  or  upon  which  the  conviction 
was  based.  [Draft  Act,  Section  29.] 

In  an  action  for  libel  or  slander  in  which  the  question 
whether  a  person  has  or  has  not  committed  an  offence  under 
the  laws  of  Canada  or  any  province  or  territory  of  Canada 
is  relevant  to  an  issue  in  the  action,  proof  that  that  person 
was  convicted  of  that  offence  is  conclusive  evidence  that 
he  committed  that  offence.  [Draft  Act,  Section  30.] 
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(1)  Where  in  a  proceeding  for  divorce  before  a  court 
having  jurisdiction  in  Canada  a  co-respondent  has  been 
found  to  have  committed  adultery  with  a  party  to  the 
proceeding,  proof  of  the  judgment  of  such  court  is,  in  the 
absence  of  evidence  to  the  contrary,  proof  of  the  adultery 
of  the  co-respondent  in  a  subsequent  proceeding. 

(2)  Where  in  a  proceeding  for  divorce  it  is  alleged 
that  the  respondent  went  through  a  form  of  marriage  with 
another  person  after  the  marriage  in  issue  was  entered  into, 
proof  that  the  respondent  was  convicted  of  bigamy  in  Canada 
is  evidence  that  he  was  guilty  of  the  offence. 

(3)  Where  in  a  proceeding  for  divorce  it  is  alleged 
that  the  respondent  has  been  guilty  of  sodomy,  bestiality  or 
rape  after  the  marriage  in  issue  was  entered  into,  proof 
that  the  respondent  was  convicted  of  the  alleged  offence  in 
a  court  having  jurisdiction  in  Canada  is  evidence  that  he 
was  guilty  of  the  offence. 

(4)  Where  in  a  proceeding  under  The  Deserted  Wives' 
and  Children's  Maintenance  Act  or  for  alimony  it  is  relevant 
to  prove  adultery,  proof  of  a  conviction  for  bigamy  during 
the  marriage  of  the  spouses  is  evidence  of  adultery.  [Draft 
Act,  Section  31.] 


CHAPTER  7     COMPETENCE  AND  COMPELLABILITY 


(b)   Recommendation 

We  recommend  that  sections  8(1)  and  10  of  The  Evidence  Act  be 
repealed  and  the  following  substituted  therefor: 

(1)  The  parties  to  a  proceeding  and  the  persons  on  whose 
behalf  it  is  brought,  instituted,  opposed  or  defended  are  competent 
and  compellable  to  give  evidence  on  behalf  of  themselves  or  of  any 

of  the  parties,  and  the  spouses  of  such  parties  and  persons  are 
competent  and  compellable  to  give  evidence  on  behalf  of  any  of  the 
parties. 

(2)  The  parties  to  and  witnesses  in  a  proceeding  instituted 
in  consequence  of  adultery  and  the  spouses  of  such  parties  may  be 
asked  and  shall  not  be  excused  from  answering  any  question,  in- 
cluding any  question  tending  to  show  that  he  or  she  has  committed 
adultery.  [Draft  Act,  Section  9(1),  (2).] 
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CHAPTER  8     THE  OATH 
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7.  Recommendation 

We  recommend  that  sections  17,  18  and  19  of  The  Evidence  Act 
be  repealed  and  replaced  with  the  following  section: 

(1)  Except  as  provided  in  subsections  2  and  3,  every  person 
presented  as  a  witness  in  a  proceeding  shall  before  testifying  identify 
himself  and  make  the  following  solemn  affirmation: 

I  solemnly  affirm  that  I  will  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  well  knowing  that  it  is  a  serious  offence 
to  give  false  evidence  with  intent  to  mislead  the  court. 

(2)  Where  a  child  seven  years  of  age  and  under  fourteen  is 
presented  as  a  witness  in  a  proceeding,  the  presiding  officer  shall 
conduct  an  inquiry  to  determine  if,  in  his  opinion,  the  child  is  pos- 
sessed of  sufficient  intelligence  to  justify  the  reception  of  his  evi- 
dence, and  to  determine  if  he  is  competent  to  know  the  nature  and 
consequences  of  giving  false  evidence  and  to  know  that  it  is  wrong 
and  where  he  so  finds,  he  shall  permit  the  child  to  give  evidence  upon 
making  the  solemn  affirmation  set  out  in  subsection  1. 

(3)  Where  a  child  who  is, 

(a)  under  seven  years  of  age;  or 

(b)  seven  years  of  age  and  under  fourteen  years,  and  who 
does  not  qualify  as  a  witness  under  subsection  2, 

is  presented  as  a  witness  in  a  proceeding,  the  presiding  officer  shall 
conduct  an  inquiry  to  determine  if  in  his  opinion  the  child  is  pos- 
sessed of  sufficient  intelligence  to  justify  the  reception  of  his  evidence, 
and  understands  that  he  should  tell  the  truth,  and  where  he  so  finds, 
he  shall  permit  the  child  to  give  evidence  upon  stating: 

I  promise  to  tell  the  truth. 

(4)  No  case  shall  be  decided  upon  the  evidence  of  a  child 
who  has  qualified  as  a  witness  under  subsection  3  unless  his  evidence 
is  corroborated  by  some  other  material  evidence. 

(5)  In  all  other  cases  where  a  person  might  heretofore  have 
lawfully  taken  an  oath,  he  shall  hereafter  be  required  to  make  a 
solemn  affirmation  in  the  following  form: 

I,   A.B.,   solemnly  affirm   (followed  by  the  substance  of  the 
affirmation). 

(6)  Where  an  oath  is  inadvertently  administered  after  this  Act 
comes  into  force  in  a  form  that  would  have  been  binding  had  this 
Act  not  been  passed,  it  has  the  same  force  and  effect  as  a  solemn 
affirmation  made  under  this  section.  [Draft  Act,  Section  3.] 
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CHAPTER  9     PRIVATE  PRIVILEGE 
2.   MARITAL  PRIVILEGE 

(f)   Recommendation 

For  these  reasons  we  have  concluded  that  marital  privilege  should 
be  abolished.  We  therefore  recommend  that  section  11  of  The  Evidence 
Act  (Ontario)  be  repealed. 


3.  QUESTIONS  CONCERNING  SEXUAL  INTERCOURSE 

(  b )   R  ecommendalion 

We  recommend  that  section  7(2)  of  The  Evidence  Act  be  amended 
to  provide: 

In  a  proceeding  a  spouse  is  competent  and  compellable  to  give  evidence 
that  he  or  she  did  or  did  not  have  sexual  intercourse  with  the  other 
spouse  to  the  marriage  and  a  married  person  shall  not  be  excused  on 
the  grounds  of  privilege  from  answering  questions  tending  to  establish 
that  sexual  intercourse  did  not  take  place  between  such  person  and 
the  other  party  to  the  marriage  at  any  time  prior  to  or  during  the 
marriage.  [Draft  Act,  Section  9(3).] 


6.  PRIVILEGE  CONCERNING  VOTING 

(b)  Recommendation 

We  think  that  the  privilege  as  now  expressed  in  The  Election  Act 
should  be  extended  to  all  voting,  whether  it  be  in  federal,  provincial  or 
municipal  elections,  and  that  it  should  apply  as  well  to  referenda  and 
plebiscites  authorized  by  statute.  We  recommend  that  The  Evidence  Act 
be  amended  by  including  the  following  section: 

A  person  is  competent  but  not  compellable  in  a  proceeding 
to  disclose  for  whom  or  how  he  voted  in  any  federal,  provincial, 
municipal  or  other  election  to  public  office  or  in  any  referendum  or 
plebiscite  authorized  by  statute.  [Draft  Act,  Section  11.] 
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7.  EVIDENCE  ADMISSIBLE  TO  PROVE  PRIVILEGED 

COMMUNICATIONS 


(b)  Recommendation 

The  Evidence  Act  should  be  amended  to  include  a  section  to  read 
as  follows: 

Evidence  is  not  admissible  in  a  proceeding  to  prove  a  communication 
which  is  inadmissible  by  reason  of  the  fact  that  it  is  privileged  under 
this  Act,  or  any  other  Act  or  at  common  law.  [Draft  Act,  Section  12.] 


CHAPTER  10     OPINION  EVIDENCE 


* 


6.  Summary  of  Recommendations  Dealing  with  Opinion  Evidence. 
We  recommend  the  following  amendments  to  The  Evidence  Act: 

1.  Where  a  witness  in  a  proceeding  is  testifying  in  a  capacity  other 
than  as  a  person  qualified  to  give  opinion  evidence  and  a  question 
is  put  to  him  to  elicit  a  fact  that  he  personally  perceived,  his 
answer  is  admissible  as  evidence  of  the  fact  even  though  given 
in  the  form  of  an  expression  of  his  opinion  upon  a  matter  in  issue 
in  the  proceeding.  [Draft  Act,  Section  14.] 

2.  Where  a  witness  in  a  proceeding  is  qualified  to  give  opinion 
evidence,  his  evidence  in  the  form  of  opinions  or  inferences  is  not 
made  inadmissible  because  it  embraces  an  ultimate  issue  of  fact 
[Draft  Act,  Section  15.] 

3.  (1)  Any  report,  other  than  one  to  which  section  17  applies, 
obtained  by  or  prepared  for  a  party  to  a  proceeding  and  signed 
by  a  person  entitled  according  to  the  law  or  practice  to  give 
opinion  evidence  is,  with  the  leave  of  the  court  and  after  at 
least  seven  days  notice  has  been  given  to  all  other  parties, 
admissible  in  evidence  in  the  proceeding. 

(2)  Unless  otherwise  ordered  by  the  court,  a  party  to  a 
proceeding  is  entitled  to  obtain  the  production  for  inspection 
of  any  report  of  which  notice  has  been  given  under  subsection  1 
within  five  days  after  giving  notice  to  produce  the  report. 


* 
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(3)  Except  by  leave  of  the  judge  presiding  at  the  pro- 
ceeding, a  person  who  has  made  a  report  mentioned  in  sub- 
section 1  shall  not  give  evidence  at  the  proceeding  touching 
upon  any  matter  to  which  the  report  relates  unless  subsection  1 
has  been  complied  with. 

(4)  This  section  applies  only  to  proceedings  in  the  Supreme 
Court  and  the  county  and  district  courts.  [Draft  Act,  Section  16.] 

We  recommend  that  The  Judicature  Act  be  amended  as  follows: 

4.  (1)  In  any  action  the  court  upon  the  application  of  any  party 
or  upon  its  own  motion,  may  appoint  one  or  more  persons 
qualified  to  give  opinion  evidence  concerning  the  subject  matter 
in  issue,  to  make  such  investigation  as  the  court  considers  ex- 
pedient concerning  the  matter. 

(2)  A  person  so  appointed  shall  report  his  findings  to  the 
parties  only  and  he  may  be  called  as  a  witness  by  the  judge 
or  any  party  and  be  subject  to  cross-examination  by  any  of  the 
parties  to  the  action. 

(3)  The  court  shall  have  the  power  to  fix  the  compensa- 
tion to  be  paid  to  such  person  and  may  direct  payment  thereof 
by  the  parties  in  such  proportions  as  the  court  may  direct  or 
out  of  the  consolidated  revenue  fund. 

(4)  Where  a  person  has  been  appointed  under  this  section 
in  any  action  tried  by  a  jury,  the  court  shall  not  disclose  to  the 
jury  that  such  person  was  appointed  by  the  court. 

(5)  Nothing  in  this  section  shall  affect  the  rights  of  the 
parties  to  call  witnesses  to  give  opinion  evidence. 

5.    Rule  267  should  be  repealed. 
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CHAPTER  11     USE  OF  NOTES  AND  PAST  RECORDS 
2.   USE  OF  NOTES  OR  THINGS  TO  REVIVE  MEMORY 


(b)   Recommendation 

We  think  that  the  law  concerning  the  use  of  writings  to  revive  memory 
should  be  clarified  by  statute.  We  recommend  that  The  Evidence  Act  be 
amended  by  including  the  following  section: 

( 1 )  Where  a  witness  in  a  proceeding  is  unable  to  recall  fully  any 
matter  upon  which  he  is  being  questioned,  he  may  use  any  writing  or 
other  thing  made  or  verified  by  him  or  under  his  direction  at  the  time 
of  the  event  or  within  a  reasonable  time  thereafter  in  order  to  revive 
his  memory. 

(2)  Where  a  writing  or  other  thing  is  used  by  a  witness  in  a 
proceeding  in  order  to  revive  his  memory,  any  adverse  party  is  entitled 
to  inspect  the  writing  or  thing  and  may  cross-examine  the  witness 
concerning  it. 

(3)  A  writing  or  other  thing  used  by  a  witness  in  a  proceeding 
to  revive  his  memory  shall  not  be  used  as  evidence  of  the  facts  stated 
therein.  [Draft  Act,  Section  37.] 


1. 


3.   PAST  RECOLLECTION  RECORDED 


(b)  Recommendation 

We  recommend  that  the  law  should  be  clarified  by  adding  the  fol- 
lowing section  to  The  Evidence  Act: 

( 1 )  Where  a  witness  in  a  proceeding  is  being  questioned  upon 
any  matter  concerning  which  he  had  prior  knowledge  but  which  he  is 
unable  to  recall,  he  may  read  from  any  record  concerning  any  fact 
stated  therein  of  which  direct  oral  evidence  given  by  the  witness  would 
be  admissible, 

(a)  if  the  record  was  made  by  him  contemporaneously  with  the 
occurrence  of  the  matter  or  subsequently  while  the  matter  was 
still  fresh  in  his  mind;  or 

(b)  if,  where  the  record  was  made  by  a  person  other  than  the 
witness,  it  was  checked  as  to  its  accuracy  by  the  witness  sub- 
sequently while  the  occurrence  was  still  fresh  in  his  mind. 

(2)  Any  portion  of  a  record  read  from  under  subsection  1 
shall  be  introduced  in  evidence  together  with  such  other  portions  of 
the  record  as  the  court  may  direct  to  be  admitted  as  explanatory 
thereof. 

(3)  Where  it  is  not  practical  to  introduce  the  original  record, 
a  copy  thereof  may  be  introduced  as  the  court  may  direct  [Draft  Act, 
Section  38.] 
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4.         RECORDS  MADE  IN  THE  COURSE  OF  DUTY 
(a)       BUSINESS  RECORDS 


(ii)  Recommendation 

We  recommend  that  section  36  of  The  Evidence  Act  be  repealed 
and  the  following  be  substituted  therefor: 

(1)  In  this  section, 

(a)  "business"  means  any  business,  profession,  trade,  calling,  manu- 
facture or  undertaking  of  any  kind  carried  on  in  Canada  or  else- 
where whether  for  profit  or  otherwise,  including  any  activity  or 
operation  carried  on  or  performed  in  Canada  or  elsewhere  by  any 
government,  by  any  department,  branch,  board,  commission  or 
agency  of  any  government,  by  any  court  or  other  tribunal  or  by 
any  other  body  or  authority  performing  a  function  of  govern- 
ment; 

(b)  "copy",  in  relation  to  any  record,  includes  a  print,  whether  en- 
larged or  not,  from  a  photographic  film  of  such  record,  and 
"photographic  film"  includes  a  photographic  plate,  microphoto- 
graphic  film  or  photostatic  negative; 

(c)  "record"  includes  the  whole  or  any  part  of  any  book,  document, 
paper,  card,  tape  or  other  thing  on  or  in  which  information  is 
written,  recorded,  stored  or  reproduced,  and,  except  for  the 
purposes  of  subsections  4  and  5,  any  copy  or  transcript  received 
in  evidence  under  this  section  pursuant  to  subsection  4  or  5. 

(2)  Where  oral  evidence  in  respect  of  a  matter  would  be  admis- 
sible in  a  proceeding,  a  record  that  contains  information  in  respect  of 
that  matter  is  admissible  in  evidence  in  a  proceeding  upon  production 
of  the  record  if  it  was  made  in  the  usual  and  ordinary  course  of 
business  and  it  was  in  the  usual  and  ordinary  course  of  business  to 
make  such  a  record. 

(3)  Where  a  record  was  made  in  the  usual  and  ordinary  course 
of  business  and  it  was  in  the  usual  and  ordinary  course  of  business  to 
make  such  a  record,  and  that  record  does  not  contain  information  in 
respect  of  a  matter  the  occurrence  or  existence  of  which  might  reason- 
ably be  expected  to  be  recorded  in  that  record,  the  court  may  upon 
production  of  the  record  admit  the  record  in  a  proceeding  for  the 
purpose  of  establishing  that  fact  and  may  draw  the  inference  that  such 
matter  did  not  occur  or  exist. 

(4)  Where  it  is  not  possible  or  reasonably  practicable  to  pro- 
duce a  record  described  in  subsection  2  or  3,  a  copy  of  the  record 
accompanied  by  an  affidavit  setting  out  the  reasons  why  it  is  not 
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possible  or  reasonably  practicable  to  produce  the  record  and  an  affi- 
davit of  the  person  who  made  the  copy  setting  out  the  source  from 
which  the  copy  was  made  and  attesting  to  its  authenticity,  is  admis- 
sible in  evidence  under  this  section  in  the  same  manner  as  if  it  were 
the  original  record. 

(5)  Where  production  of  a  record  or  of  a  copy  of  a  record 
described  in  subsection  2  or  3  would  not  convey  to  the  court  the 
information  contained  in  the  record  by  reason  of  its  having  been  kept 
in  a  form  that  requires  explanation,  a  transcript  of  the  explanation  of 
the  record  or  copy  prepared  by  a  person  qualified  to  make  the  ex- 
planation, accompanied  by  an  affidavit  of  that  person  setting  forth  his 
qualifications  to  make  the  explanation,  and  attesting  to  the  accuracy 
of  the  explanation  is  admissible  in  evidence  under  this  section  in  the 
same  manner  as  if  it  were  the  original  record. 

(6)  Where  part  only  of  a  record  is  produced  under  this  section 
by  a  party,  the  court  may  examine  any  other  part  of  the  record  and 
direct  that,  together  with  the  part  of  the  record  previously  so  pro- 
duced, the  whole  or  any  part  of  such  other  part  be  produced  by  that 
party. 

(7)  For  the  purpose  of  determining  whether  any  provision  of 
this  section  applies,  or  for  the  purpose  of  determining  the  probative 
value,  if  any,  to  be  given  to  information  contained  in  a  record  ad- 
mitted in  evidence  under  this  section,  the  court  may,  upon  production 
of  any  record,  examine  the  record,  admit  evidence  in  respect  thereof 
given  orally  or  by  affidavit,  including  evidence  as  to  the  circumstances 
in  which  the  information  contained  in  the  record  was  written,  re- 
corded, stored  or  reproduced,  and  draw  any  reasonable  inference 
from  the  form  or  content  of  the  record. 

(8)  Unless  the  court  orders  otherwise,  no  record  or  affidavit 
shall  be  admitted  in  evidence  under  this  section  unless  the  party  pro- 
ducing the  record  or  affidavit  has,  at  least  seven  days  before  its  pro- 
duction, given  notice  of  his  intention  to  produce  it  to  each  other  party 
to  the  proceeding  and  has,  within  five  days  after  receiving  any  notice 
in  that  behalf  given  by  any  such  party,  produced  it  for  inspection 
by  such  party. 

(9)  Where  evidence  is  tendered  by  affidavit  under  this  section, 
it  is  not  necessary  to  prove  the  signature  or  official  character  of  the 
person  making  the  affidavit  if  the  official  character  of  that  person  is 
set  out  in  the  body  of  the  affidavit. 

(10)  Any  person  who  has  or  may  reasonably  be  expected  to 
have  knowledge  of  the  making  or  contents  of  any  record  produced  or 
received  in  evidence  under  this  section  may,  with  leave  of  the  court, 
be  examined  or  cross-examined  thereon  by  any  party  to  the  pro- 
ceeding. 

(11)  Nothing  in  this  section  makes  admissible  in  evidence  in  a 
proceeding, 
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(a)  the  part  of  any  record  as  is  proved  to  be, 

(i)   a  record  made  in  the  course  of  an  investigation  or  inquiry, 
(ii)  a  record  made  in  the  course  of  obtaining  or  giving  legal 

advice  or  in  contemplation  of  a  legal  proceeding, 
(iii)  a  record  in  respect  of  the  production  of  which  any  privilege 

exists  and  is  claimed,  or 
(iv)   a  record  of  or  alluding  to  a  statement  made  by  a  person 
who  is  not,  or  if  he  were  living  and  of  sound  mind  would 
not  be,  competent  and  compellable  to  disclose  in  the  legal 
proceeding  a  matter  disclosed  in  the  record; 

(b)  any  record  whose  production  would  be  contrary  to  public  policy; 
or 

(c)  any  transcript  or  recording  of  evidence  taken  in  the  course  of 
another  proceeding. 

(12)  The  provisions  of  this  section  shall  be  deemed  to  be  in 
addition  to  and  not  in  derogation  of, 

(a)  any  other  provision  of  this  or  any  other  Act  of  the  Legislature 
respecting  the  admissibility  in  evidence  of  any  record  or  the  proof 
of  any  matter;  or 

(b)  any  existing  rule  of  law  under  which  any  record  is  admissible  in 
evidence  or  any  matter  may  be  proved.  [Draft  Act,  Section 
39(1)-(12).] 


(b)       RECORDS  KEPT  BY  A  COMPUTER 


(ii)  Recommendation 

We  recommend  that  The  Evidence  Act  (Ontario)  be  amended  to 
add  the  following  subsection  to  the  proposed  draft  section  dealing  with 
business  records: 

(13)  Where  a  record  containing  information  in  respect  of  a 
matter  is  made  by  the  use  of  a  computer  or  similar  device,  the  out- 
put thereof  in  a  form  which  may  be  understood  is  admissible  in  evi- 
dence if  the  record  would  be  admissible  under  this  section  if  made  by 
other  means.  [Draft  Act,  Section  39(13).] 


• 
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CHAPTER  12     CREDIBILITY  AND  CHARACTER 
2.  PREVIOUS  CONVICTION 


(d)  Recommendation 

We  recommended  that  section  23  of  The  Evidence  Act  be  repealed 
and  the  following  section  substituted: 

( 1 )  A  witness  in  a  proceeding  shall  not  be  asked  any  question  tending 
to  show  that  he  has  been  convicted  of  any  Federal  or  provincial 
offence  solely  for  the  purpose  of  attacking  his  credibility  unless  the 
court  finds  that  the  conviction  is,  because  of  the  nature  of  the  offence 
and  the  date  of  its  commission,  relevant  to  the  witness'  credibility. 

(2)  Notwithstanding  subsection  1,  a  witness  in  a  proceeding  may  be 
asked  any  question  tending  to  show  that  he  has  been  convicted  of  an 
offence  under  section  121,  122  or  124  of  the  Criminal  Code 
(Canada). 

(3)  Notwithstanding  subsections  1  and  2,  a  witness  in  a  proceeding 
shall  not  be  asked  any  question  tending  to  show  that  he  has  been 
convicted  of  any  offence  for  which  he  has  been  granted  a  pardon. 

(4)  Where  a  witness  in  a  proceeding  is  asked  a  question  under  sub- 
section 1  or  2  and  he  either  denies  the  allegation  or  refuses  to  answer, 
the  conviction  may  be  proved,  and  a  certificate  containing  the  sub- 
stance and  effect  only,  omitting  the  formal  part,  of  the  charge  and  of 
the  conviction,  purporting  to  be  signed  by  the  officer  having  the 
custody  of  the  records  of  the  court  at  which  the  offender  was  con- 
victed, or  by  a  deputy  of  the  officer,  is,  upon  proof  of  the  identity  of 
the  witness  as  such  convict,  sufficient  evidence  of  the  conviction,  with- 
out proof  of  the  signature  or  of  the  official  character  of  the  person 
appearing  to  have  signed  the  certificate.  [Draft  Act,  Section  36.] 


4.         IMPEACHING  ONE'S  OWN  WITNESS 


(b)  Recommendation 

We  have  come  to  the  conclusion  that  a  party  calling  a  witness  should 
be  permitted  to  prove  that  the  witness  has  made  a  prior  inconsistent 
statement  without  a  finding  by  the  court  that  a  witness  is  "adverse"  or 
"hostile".  The  impeachment  of  one's  own  witness  should  be  limited  to 
proof  of  prior  inconsistent  statements  and  the  introduction  of  other 
evidence. 

The  recommendations  we  have  made  in  Chapter  3  for  amendments 
to  The  Evidence  Act  concerning  the  use  of  prior  inconsistent  statements 
should  accomplish  this  purpose. 


# 


47-18 


CHAPTER  13     ADMISSIONS 


8.  Recommendations 

We  recommend  the  following  section  be  included  in  The  Evidence 
Act: 

(1)  In  this  section  "statement"  means  any  statement  against 
interest,  and  includes  any  expression  however  made  and  any  gesture 
or  other  assertive  conduct. 

(2)  In  a  civil  proceeding,  without  limiting  the  admissibility  of 
any  statement  admissible  at  common  law  or  under  this  or  any  other 
Act, 

(a)  any  statement  of  a  person  who  is  a  party  to  the  proceeding 
in  his  personal  capacity  is  admissible  against  him  regardless 
of  the  capacity  in  which  he  made  the  statement; 

(b)  any  statement  of  a  person  who  is  a  party  to  the  proceeding 
in  a  representative  capacity  is  admissible  against  him  and  the 
party  whom  he  represents  regardless  of  the  capacity  in 
which  he  made  the  statement,  if  the  statement  was  made 
during  the  period  of  time  he  was  a  representative; 

(c)  any  statement  of  any  person  that  has  been  authorized  by  a 
party  to  the  proceeding  is  admissible  against  that  party; 

(d)  any  statement  is  admissible  against  a  party  to  the  proceed- 
ing if  he  expressly  adopted  it  or  if,  in  the  circumstances,  it 
is  reasonable  to  infer  that  he  adopted  it; 

(e)  any  statement  made  by  an  agent  or  employee  of  a  party  to 
the  proceeding  during  the  existence  of  the  agency  or 
employment  is  admissible  against  that  party  if  the  statement 
concerned  a  matter  within  the  scope  of  the  agency  or 
employment. 

(3)  No  statement  is  admissible  under  this  section  if  it  is  inad- 
missible by  reason  of  any  privilege  conferred  by  this  or  any  other 
Act  or  at  common  law.  [Draft  Act,  Section  32.] 
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5.  Recommendation 

We  recommend  that  section  31   of  The  Evidence  Act  be  repealed 
and  the  following  substituted  therefor: 

(1)  This  section  applies  only  to  a  proceeding  in  the  Supreme 
Court  or  a  county  or  district  court,  whether  the  Crown  is  or  is  not  a 

party. 

(2)  Subject  to  subsection  3  and  any  other  Act,  where  a  member 
of  the  Executive  Council  objects  to  the  disclosure  of  a  document  or 
its  contents  or  of  an  oral  communication  or  other  thing  on  the  ground 
that  the  disclosure  would  be  against  the  public  interest  and  certifies 
to  the  court  by  affidavit  that  the  document  or  oral  communication 
or  other  thing  belongs  to  a  class  or  contains  information  which  on 
grounds  of  public  interest  specified  in  the  affidavit  should  not  be  dis- 
closed, the  court  may  inquire  into  the  matter  privately  and,  if  it  con- 
cludes in  the  circumstances  of  the  case  that  the  public  interest  in  the 
proper  administration  of  justice  outweighs  in  importance  the  public 
interest  specified  in  the  affidavit,  it  may  order,  subject  to  such  re- 
strictions or  conditions  as  it  deems  appropriate,  disclosure  on  dis- 
covery or  by  a  witness  at  trial. 

(3)  Where  a  member  of  the  Executive  Council  certifies  to  the 
court  by  affidavit  that  the  Executive  Council  is  of  the  opinion  that 
disclosure  of  any  document  or  its  contents  or  any  oral  communication 
or  other  thing  would  be  injurious  to  the  security  of  Canada  or  Ontario 
or  to  federal-provincial  relations,  or  that  it  would  disclose  a  confidence 
of  the  Executive  Council,  disclosure  shall  be  refused  without  any 
examination  by  the  court  concerning  the  document,  oral  communica- 
tion, or  other  thing.  [Draft  Act,  Section  42.] 

(1)  This  section  applies  only  to  a  proceeding  other  than  a 
proceeding  to  which  section  42  applies. 

(2)  Where  a  member  of  the  Executive  Council  objects  to  the 
disclosure  of  a  document  or  its  contents  or  of  an  oral  communication 
or  other  thing  on  any  ground  not  falling  within  subsection  3  of  section 
42  and  certifies  to  the  court  by  affidavit  that  the  document  or  oral 
communication  or  other  thing  belongs  to  a  class  or  contains  infor- 
mation which  on  grounds  of  public  interest  specified  in  the  affidavit 
should  not  be  disclosed,  the  presiding  officer  at  the  proceeding  may 
on  his  own  motion  or  on  application  of  a  party  to  the  proceeding 
state  a  case  to  the  Divisional  Court  setting  out  the  facts,  and  the 
court  may  on  application  by  the  presiding  officer  or  by  such  party 
inquire  into  the  matter  privately  and  make  any  order  concerning 
production  of  the  matter  in  question  that  a  court  could  have  made 
under  section  42. 

(3)  Where  a  presiding  officer  refuses  to  state  a  case  under  sub- 
section 2,  any  party  to  the  proceeding  may  apply  to  the  Divisional 
Court  for  an  order  that  he  so  state  a  case  and  if  the  order  is  made,  he 
shall  state  a  case  accordingly.  [Draft  Act,  Section  43.] 
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CHAPTER  15     FORMAL  PROOF  OF  GOVERNMENTAL  DOCUMENTS 


2.  Recommendation 

In  order  to  facilitate  formal  proof  of  foreign  statutes  and  similar 
governmental  documents,  we  recommend  that  the  substance  of  the  sec- 
tions of  The  Evidence  Act  we  have  referred  to  should  be  replaced  by  a 
more  comprehensive  and  relevant  provision.  If  a  copy  of  a  foreign  govern- 
mental document  is  produced,  which  the  court  is  satisfied  is  an  authentic 
copy  of  the  document,  and  the  court  finds  that  the  original,  if  otherwise 
proved,  would  be  admissible  in  evidence,  a  copy  should  be  received  as 
prima  facie  evidence  of  the  contents  of  the  original.  If  at  any  time  it  is 
disclosed  that  the  copy  is  not,  in  fact,  a  true  copy  of  the  original,  it  would 
necessarily  follow  that  proof  of  the  original  had  not  been  established. 
We  recommend  that  sections  25  to  30  inclusive3  and  section  32  of  The 
Evidence  Act  be  repealed  and  the  following  be  substituted  therefor: 

If  the  court  is  satisfied  as  to  its  authenticity,  a  copy  reproduced 
by  any  means, 

(a)  of  any  statute,  regulation,  rule,  by-law,  ordinance,  proclamation, 
official  gazette  or  journal,  order,  appointment,  patent,  charter  or 
other  document  of  a  similar  nature  enacted,  made,  issued,  published 
or  promulgated  by  or  on  behalf  of  any  government  or  governmental 
agency  in  the  exercise  of  any  original  or  delegated  authority  within 
or  outside  Ontario;  or 

(b)  of  an  entry  in  a  book  of  account  kept  by  or  on  behalf  of  any 
government  or  governmental  agency  within  or  outside  Ontario, 

is  admissible  in  a  proceeding  as  prima  facie  evidence  of  the  document 
and  of  its  contents,  or  of  the  entry  and  the  matters,  transactions  and 
accounts  recorded  therein.  [Draft  Act,  Section  41.] 


3The  provisions  of  section  30  dealing  with  corporate  documents  are  now  contained 
in  secuon  46  of  the  Draft  Act.  w*™ 
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REPORT  ON  CHANGES  OF  NAME  (1976) 

This  report  began  in  response  to  correspondence  from  several 
organizations  drawing  the  attention  of  the  Commission  to  the  difficulties 
facing  families,  and  married  women  especially,  who  wished  to  depart  from 
the  prevailing  conventions  of  a  wife  taking  her  husband's  surname  at 
marriage  and  that  same  surname  being  given  to  their  children. 

In  the  first  part  of  the  report  the  Commission  deals  with  the  issues  of 
a  married  woman's  choice  of  name  and  the  name  given  to  children  at  birth. 
In  the  second  part  of  the  report  the  Commission  considered  reform  of  the 
general  comprehensive  procedure  for  changing  names  under  The  Change 
of  Name  Act. 
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REPORT  ON  CHANGES  OF  NAME  (1976) 


SUMMARY  OF  RECOMMENDATIONS 

1.  The  Marriage  Act  should  be  amended  to  permit  each  spouse,  both 
husband  and  wife,  to  have  a  choice  of  surname  upon  marriage.  Each 
spouse  should  declare  on  the  form  used  for  marriage  registration  the 
surname  each  will  use  as  a  married  person.  The  surname  chosen  may 
be  the  person's  own  surname  before  marriage,  or  that  of  the  person's 
spouse  alone,  or  that  of  the  person's  spouse  placed  before  or  after 
the  person's  own  surname,  and  separated  by  a  hyphen  should  the 
couple  wish.  The  name  chosen  should  be  incorporated  into  the  in- 
formation included  on  the  wallet-sized  plastic  marriage  certificate 
issued  by  the  Registrar  General,  under  section  39(3)  of  The  Vital 
Statistics  Act,  to  assist  a  married  person  in  insisting  on  recognition 
in  his  or  her  chosen  name. 

2.  If  at  any  time  after  the  initial  choice  of  name  at  marriage,  a  spouse 
wishes 

(a)  to  adopt  his  or  her  spouse's  surname,  or 

(b)  to  return  to  the  name  given  to  him  or  her  at  birth,  or 

(c)  to  return  to  the  name  borne  by  him  or  her  immediately  before  the 
marriage,  or 

(d)  to  adopt  a  hyphenated  or  combined  name,  consisting  of  the 
names  of  both  spouses, 

they  should  be  able  to  do  so  without  formality.  This  choice  should 
also  be  open  to  spouses  on  the  annulment  or  dissolution  of  their 
marriages,  and  also  to  widowed  persons.  Such  changes  of  name  should 
be  exceptions  to  the  formal  procedures  of  The  Change  of  Name  Act 
and  the  Act  should  be  amended  to  make  this  clear.  By  notifying  the 
authorities  in  charge  of  the  register  of  marriages,  they  should  be  able 
to  obtain  amended  marriage  certificates,  to  assist  them  in  being  recog- 
nized in  the  name  of  their  choice.  The  person  reverting  to  a  birth  name 
would  also  be  greatly  helped  by  being  able  to  verify  his  or  her  chosen 
name  by  reference  to  a  birth  certificate. 

3.  The  Vital  Statistics  Act  should  be  amended  so  that  a  married  couple 
should  be  able  to  choose  to  give  their  first  child  one  of  the  following 
surnames : 

(a)  the  husband's  surname,  or 

(b)  the  wife's  surname,  or 

(c)  the  surnames  of  both  spouses  combined,  separated  by  a  hyphen, 
if  the  parents  wish. 
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4.  All  subsequent  children  of  the  marriage  should  have  to  bear  the 
same  surname  as  the  first  child.  However  in  order  to  permit  flexibility, 
parents  should  be  permitted  to  apply  to  the  Registrar  General  who, 
in  exceptional  cases,  would  be  able  to  allow  subsequent  children  to 
bear  different  surnames  than  the  first  child. 

5.  If  parents  cannot  agree  upon  the  surname  to  be  given  to  their  first 
child,  either  parent  should  be  able  to  apply  to  the  family  court  judge 
to  resolve  the  dispute  and  determine  which  of  the  eligible  surnames 
should  be  given  to  the  child.  In  the  absence  of  such  an  application, 
the  Registrar  General  should  register  the  child  in  the  name  of  the 
husband. 

6.  Changing  a  name  through  court  application  should  be  simplified  and 
made  more  informal  and  less  expensive. 

7.  Change  of  name  applications  should  be  heard  in  the  Provincial  Court 
(Family  Division)  and,  ultimately,  in  a  reconstituted  Family  Court 
with  comprehensive  jurisdiction  to  deal  with  all  matters  of  family  law. 

8.  An  appeal  should  lie  from  the  decision  of  the  family  court  judge.  An 
appeal  should  be  provided  from  the  Provincial  Court  (Family  Divi- 
sion) to  the  Divisional  Court.  When  the  new  unified  Family  Court 
is  established,  appeals  should  be  in  accordance  with  the  normal 
appeals  procedure  in  that  court 

9.  In  proper  circumstances,  the  family  court  judge  should  be  able  to 
dispense  with  a  formal  hearing,  and  to  make  change  of  name  orders 
after  considering  the  documents  filed  with  the  application. 

10.  The  applicant  should  have  status  to  appeal  the  refusal  of  a  change 
of  name  application.  Any  third  party  who  had  a  right  to  appear  at  the 
hearing  and  did  appear  at  the  initial  hearing  should  also  have  stand- 
ing to  appeal. 

11.  The  time  period  for  lodging  an  appeal  should  be  limited  to  one 
month,  but  with  the  court  able  to  extend  this  period  on  application. 

12.  The  general  requirement  of  publicly  advertising  all  change  of  name 
applications  should  be  abolished.  The  family  court  judge  should  be 
given  power  to  direct,  in  proper  cases,  that  an  intended  change  of 
name  should  be  advertised,  when  it  is  appropriate.  The  nature  and 
cAicni  oi  aaverasmg  needed  should  be  decided  by  the  judge.  An 
appeal  should  be  provided  from  any  order  requiring  advertising. 

13.  The  number  of  affidavits  required  on  an  application  should  be 
reduced  to  one,  a  general  affidavit  of  good  faith,  verifying  the  details 
of  the  application.  A  standard  application  form  should  be  prescribed 
by  regulation.  Instead  of  supplying  certificates  from  the  Registrar  in 
Bankruptcy  and  the  sheriff,  the  applicant  should  be  required  to  in- 
dicate whether  he  is  an  undischarged  bankrupt  and  whether  there 
are  any  unsatisfied  executions  against  him,  stating  where  any  execu- 
tions are  registered.  After  a  change  of  name  is  granted,  the  clerk  of 
the  court  should  send  details  of  the  change,  where  relevant,  to  the 
appropriate  sheriff  or  court  clerk  responsible  for  maintaining  any 
index  of  judgments,  pending  actions,  debts  or  executions  on  which 
the  applicant's  name  appears,  so  that  they  can  make  the  necessary 
changes  to  the  index. 
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14.  The  applicant  for  a  change  of  name  should  be  required  to  state 
whether,  within  the  seven  years  preceding  the  application,  he  has 
been  convicted  of  a  criminal  offence  which  has  not  been  pardoned  or 
vacated  under  the  Criminal  Records  Act,  R.S.C.  1970,  (1st.  Supp.), 
c.  11,  or  released  or  paroled  from  imprisonment  resulting  from  a 
criminal  conviction. 

15.  An  additional  subsection  should  be  added  to  section  13(1)  stating 
that  the  applicant  shall  provide  such  other  and  further  documents  or 
information  as  the  judge  may  require. 

16.  Section  12  which  imposes  additional  burdens  on  the  applicant  who 
has  not  resided  in  a  single  county  for  twelve  months  should  be  re- 
pealed. Sections  11(1)  and  13(2)  (a)  should  be  revised  accordingly. 

17.  The  judge  should  have  power  to  refuse  a  change  of  name  applica- 
tion where  the  name  sought  resembles  the  name  of  another  person 
to  such  an  extent  that  it  might  reasonably  cause  mistake,  confusion, 
embarrassment  or  inconvenience,  or  where  there  are  reasonable 
grounds  to  believe  that  the  change  of  name  may  be  used  for  a 
fraudulent  or  other  improper  purpose. 

18.  Section  50  of  The  Personal  Property  Security  Act  should  be  re- 
examined by  the  appropriate  authorities  to  ensure  that  the  accuracy 
of  the  personal  property  security  register  is  not  jeopardized  by  changes 
in  the  names  of  individuals  appearing  on  the  register. 

19.  A  married  person  should  be  able  to  make  a  joint  application,  with 
his  or  her  spouse,  to  change  a  common  family  surname,  borne  by 
both  spouses;  and  should  be  able  to  apply  for  a  change  of  surname 
of  unmarried  minor  children  of  the  marriage  or  of  either  spouse,  who 
bear  the  common  surname. 

20.  Section  10  of  the  Act  should  be  replaced  by  a  general  provision  giving 
the  court  power  to  dispense  with  the  consent  of  any  person  whose 
consent  is  required,  if  that  person  is,  for  any  reason,  a  person  whose 
consent,  in  all  the  circumstances  of  the  case  ought  to  be  dispensed 
with.  Section  10(2)  should  be  amended  to  provide  that  anyone  whose 
consent  is  required  may  appear  at  the  hearing.  Any  child  over  the 
age  of  twelve  years  whose  name  will  be  changed,  should  have  to  give 
his  or  her  consent  to  the  change  of  name  application. 

21.  A  judge,  hearing  a  custody  application,  should  have  power  to  make 
an  order  authorizing  a  change  of  the  child's  name,  where  the  judge 
considers  that  such  a  change  would  be  in  the  best  interests  of  the 
child. 

22.  Where  a  judge  is  hearing  any  application  for  a  change  of  name  which 
involves  the  names  of  children,  the  judge  shall  consider  whether  the 
change  of  name  is  in  the  best  interests  of  the  child. 

23.  Section  3(2)  which  is  now  obsolete,  should  be  repealed. 
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24.  The  mother  of  a  child  born  out  of  wedlock  should  be  able  to  apply 
to  change  a  given  name  or  surname  of  her  unmarried  minor  child  of 
whom  she  has  lawful  custody.  If  the  application  is  to  change  the 
surname  of  a  child  who  has  been  registered  in  his  or  her  father's 
surname,  under  the  special  procedure  of  section  6(8)  of  The  Vital 
Statistics  Act,  the  application  should  generally  require  the  consent  of 
the  father  who  has  acknowledged  paternity. 

25.  A  married  woman  should  be  able,  with  the  consent  of  her  husband, 
to  apply  for  a  change  of  name  of  an  unmarried  minor  child  bora  to 
her  out  of  wedlock.  A  widow  who  remarries  should  also  be  able,  with 
the  consent  of  her  husband,  to  apply  for  a  change  of  name  of  her 
unmarried  minor  child. 

26.  A  child  should  be  able,  through  its  next  friend,  to  change  its  given 
name  or  surname.  Any  other  guardian  or  parent  should  also  have  to 
consent  to  this  application. 
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REPORT  ON  THE  IMPACT  OF  DIVORCE  ON  EXISTING 
WILLS   (1977) 

This  report  concerned  a  fairly  limited  question:  what  effect  should  a 
subsequent  divorce  have  upon  a  will  made  by  one  of  the  spouses? 
Occasionally  ex-spouses  have  been  the  unintended  recipients  of  windfall 
benefits  resulting  from  their  former  spouses'  neglect  to  alter  a  will 
following  divorce.  Many  other  jurisdictions  have  amended  their  legislation 
to  provide  that  the  subsequent  divorce  of  a  testator  will  operate  to  modify  a 
prior  will.   This  report  considers  the  need  for  similar  legislative  reform  in 
Ontario. 
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REPORT  ON  THE  IMPACT  OF  DIVORCE  ON  EXISTING  WILLS  (1977) 


Recommendations 

1.  The  Wills  Act  should  be  amended  to  provide  that  where  a  testa- 
tor is  divorced,  or  where  his  marriage  has  been  annulled,  after  making  a 
will,  the  will  shall  be  read  for  all  purposes  as  if  the  former  spouse  had  died 
before  the  testator,  unless  the  will  expressly  provides  otherwise.  Such  an 
amendment  should  operate  to  revoke  all  dispositions  of  beneficial  interests 
in  favour  of  the  ex-spouse,  to  revoke  provisions  conferring  a  general  or 
special  power  of  appointment  on  the  ex-spouse,  and  to  revoke  provisions 
naming  the  ex-spouse  as  executor  or  trustee. 

2.  Although  the  amendment  should  operate  to  invalidate  the  ap- 
pointment of  an  ex-spouse  to  act  as  trustee  for  a  secret  trust,  established 
before  the  testator's  divorce,  it  should  not  otherwise  interfere  with  the 
secret  trust. 

3.  The  amendment  should  apply  to  all  wills  of  persons  dying  after 
the  enactment  of  legislation  implementing  the  reform. 
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REPORT  ON  SALE  OF  GOODS  (1979) 

This  report  comprises  three  volumes.  The  first  two  volumes  consist 
of  legal  analysis  and  recommendations  for  reform,  while  the  third  consists 
of  appendicies. 

In  formulating  its  recommendations,  the  Commission  was  strongly 
influenced  by  Article  2  of  the  American  Uniform  Commercial  Code,  and 
recommended  that  Ontario  should  adopt  a  revised  Sale  of  Goods  Act  that 
borrows  heavily  from,  but  is  not  simply  a  copy  of,  Article  2.  A  Draft  Bill 
to  revise  The  Sale  of  Goods  Act  is  included  in  the  appendicies. 

The  two  volumes  of  legal  analysis  and  recommendations  include 
f  chapters  on  the  following:  the  evolution  of  modern  sales  law;  the  need  for  a 

revised  Sale  of  Goods  Act,  its  form  and  related  questions;  formation,  form 
and  assignment  of  contract;  definition  of  express  warranty  and 
classification  of  contractual  obligations;  freedom  of  contract  and  minimum 
behavioural  standards,  the  doctrines  of  unconscionability  and  good  faith  in 
performance  and  enforcement;  course  of  dealing  and  usage  of  trade;  the 
seller's  implied  warranties  (conditions)  of  title,  description  and  quality  and 
the  effectiveness  of  disclaimer  clauses;  express  and  implied  warranties  and 
the  doctrine  of  privity;  transfer  of  title  and  its  incidents  between  seller  and 
buyer;  the  "nemo  dat"  doctrine  and  sale  transactions;  documents  of  title; 
delivery  and  payment;  frustration  in  contracts  of  sale;  seller's  remedies; 
buyer's  remedies;  issues  common  to  seller's  and  buyer's  remedies;  and  a 
number  of  miscellaneous  issues. 
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REPORT  ON  SALE  OF  GOODS  (1979)  VOLUME  I 

CHAPTER  3    THE  NEED  FOR  A  REVISED  SALE  OF  GOODS  ACT:   ITS 
FORM  AND  RELATED  QUESTIONS 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  Ontario  should  adopt  a  revised  Sale  of  Goods  Act  that  borrows 
heavily  from  Article  2  of  the  American  Uniform  Commercial 
Code  but  is  not  simply  a  copy  of  this  Article. 

2.  The  Uniform  Law  Conference  of  Canada  should  be  asked  to  ex- 
plore the  possibility  of  a  revised  Uniform  Sale  of  Goods  Act. 

3.  Contact  should  also  be  established  with  the  Quebec  government 
with  a  view  to  promoting  greater  harmonization  between  the  sales 
laws  of  Ontario  and  Quebec. 

4.  Related  Ontario  commercial  legislation  should  be  reviewed  with 
a  view  to  updating  such  legislation  and  ensuring  its  consistency 
with  the  revised  Sale  of  Goods  Act. 

5.  The  desirability  of  an  Ontario  Commercial  Code  should  be  con- 
sidered. 


As  in  the  case  of  Article  2,  desirable  changes  in  general  contract 

law  that  have  a  particular  bearing  on  sales  law  should  be  in-  a 

corporated  in  the  revised  Sale  of  Goods  Act;  other  desirable  ( 

changes  in  contract  law  should  be  remitted  exclusively  to  a  Law 

of  Contract  Amendment  Act. 


CHAPTER  4     SCOPE  OF  THE  SALE  OF  GOODS  ACT  AND  DEFINITION  OF 
SALE 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  distinction  between  a  merchant  and  non-merchant  buyer  or 
seller,  contained  in  Article  2,  should  be  applied  in  the  revised 
Act  in  a  limited  range  of  circumstances  turning  on  functional 
considerations. 

2.  The  nature  of  the  interest  of  a  conditional  buyer  should  be 
clarified.  The  revised  Act  should  make  it  clear  that  the  seller's 
retention  of  title  in  the  case  of  a  conditional  sale  agreement  is 
limited  to  the  retention  of  a  security  interest 

3.  The  revised  Act  should  make  it  clear  that  its  provisions  apply 
to  the  sales  incidents  in  a  conditional  sale  agreement.  The  revised 
Act  should  not  apply  to  a  transaction  that  is  intended  to  operate 
only  as  a  secured  transaction. 

4.  The  definition  of  contract  of  sale  in  the  revised  Act  should  make 
it  clear  that  the  Act  applies  to  a  case  where  the  seller  does  not 


' 


50-3 


• 


• 


warrant  his  title,  or  has  otherwise  excluded  or  restricted  the  im- 
plied warranty  of  title  under  the  Act. 

5.  The  revised  Act,  following  UCC  2-105,  should  apply  to  the 
sale  of  a  part  interest  in  existing  identified  goods,  whether  or  not 
the  sale  is  a  sale  between  co-owners.  The  revised  Act  should  also 
apply  to  the  sale  of  an  undivided  share  in  an  identified  bulk  of 
fungible  goods,  even  though  the  quantity  of  the  bulk  is  not  deter- 
mined. 

6.  The  definition  of  contract  of  sale  should  include  a  contract  for 
the  supply  of  goods  to  be  manufactured  or  produced  by  the 
seller,  whether  or  not  the  goods  are  made  specially  to  the  buyer's 
order,  and  without  regard  to  the  relative  value  of  the  labour  or 
materials  involved  in  the  production  or  manufacture  of  the  goods. 

7.  The  implied  warranties  in  the  revised  Act  should  apply  to  the 
materials  supplied  under  a  contract  of  work  and  materials,  other 
than  a  contract  falling  within  recommendation  No.  6  supra, 
where  the  work  or  services  are  supplied  in  addition  to  the  ma- 
terials but  as  part  of  the  same  contract. 

8.  With  respect  to  contracts  of  bailment,  equipment  leases,  and 
hire-purchase  agreements: 

(a)  The  revised  Act  should  provide  that,  whether  or  not  a 
contract  in  the  form  of  a  lease  of  goods,  bailment,  hire- 
purchase,  consignment  or  otherwise  is  a  contract  of  sale, 
depends  upon  the  intention  of  the  parties,  the  substantial 
effect  of  the  contract,  and  all  the  other  surrounding  cir- 
cumstances. 

(b)  The  implied  warranties  in  the  revised  Act  should  apply, 
with  modifications,  to  true  chattel  leases,  as  more  particu- 
larly set  forth  in  chapter  9,  infra. 

(c)  The  question  of  what,  if  any,  statutory  provisions  are  de- 
sirable to  clarify  the  quantum  of  damages  recoverable  by 
a  lessor  in  a  true  chattel  lease  for  breach  of  the  agreement 
by  the  lessee,  should  be  referred  for  study  to  the  Advisory 
Committee  on  The  Personal  Property  Security  Act. 

9.  The  revised  Act  should  contain  a  new  definition  of  "goods".  The 
new  definition  should  incorporate  the  concept  of  "movable 
things",  should  clarify  the  position  of  "money"  by  excluding 
only  "the  money  in  which  the  price  is  to  be  paid",  and  should 
recognize  the  "unborn  young  of  animals"  as  a  separate  category 
of  goods.  The  new  definition  should  read  as  follows: 

'goods'  means  movable  things,  and  includes  the  unborn 
young  of  animals,  growing  crops  and  other  things  attached 
to  or  forming  part  of  land  as  provided  in  section  2.5,  but 
does  not  include  the  money  in  which  the  price  is  to  be  paid 
or  things  in  action. 

10.    The  definition  of  "goods"  in  The  Personal  Property  Security  Act 
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should  be  amended  to  harmonize  with  the  definition  of  "goods" 
in  the  revised  Sale  of  Goods  Act. 

11.  The  present  ambiguous  definition  of  goods  should  be  clarified 
in  its  application  to  things  attached  to  or  forming  part  of  land. 
The  following  functional  test,  not  wedded  to  traditional  property 
classifications  and  modelled,  in  part,  on  UCC  2-107,  should  be 
adopted  in  the  revised  Act: 

(1)  A  contract  of  sale  of  minerals,  hydrocarbons  or  other  sub- 
stances to  be  extracted  from  land  is  a  contract  of  sale  of 
goods  if  they  are  to  be  severed  by  the  seller,  but  until  sever- 
ance a  purported  present  sale  thereof  that  is  not  effective  as 
a  transfer  of  an  interest  in  land  is  effective  only  as  a  contract 
to  sell. 

(2)  A  contract  of  sale,  apart  from  the  land,  of  growing  crops, 
timber,  fixtures  or  other  things  attached  to  the  land  that  are 
intended  to  be  severed  under  the  contract  of  sale  is  a  con- 
tract for  the  sale  of  goods 

(a)  whether  the  subject  matter  is  to  be  severed  by  the 
buyer  or  by  the  seller;  and 

(b)  even  though  the  subject  matter  forms  part  of  the  land  at 
the  time  of  contracting  and  severance  is  to  be  at  a  later 
time; 

and  the  parties  can  by  identification  effect  a  present  sale  be- 
fore severance. 

(3)  The  rights  of  a  buyer  under  subsection  2  are  subject  to  the 
interest  of  any  person,  other  than  the  seller,  who  had  a 
registered  interest  in  the  real  property  at  the  time  of  the 
contract  of  sale,  and  are  subject  to  the  interest  of, 

(a)  a  subsequent  purchaser  or  mortgagee  for  value  of  an 
interest  in  the  real  property; 

(b)  a  creditor  with  a  lien  on  the  real  property  subsequently 
obtained  as  a  result  of  judicial  process;  or 

(c)  a  creditor  with  a  prior  encumbrance  of  record  on  the 
real  property  in  respect  of  subsequent  advances, 

if  the  subsequent  purchase  or  mortgage  was  made  or  the 
hen  was  obtained  or  the  subsequent  advance  under  the 
prior  encumbrance  was  made  or  contracted  for,  as  the  case 
may  be,  without  actual  notice  of  the  contract  of  sale. 

(4)  A  notice  in  the  form  prescribed  by  the  regulations  may  be 
registered  in  the  proper  land  registry  office  and  thereupon  it 
shall,  for  the  purposes  of  subsection  3,  constitute  actual 
notice  of  the  buyer's  rights  under  the  contract  of  sale. 

12.    The  revised  Act  should  contain  a  provision  comparable  to  UCC 
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2-304  permitting  the  price  to  be  payable  in  money  "or  other- 
wise". 

13.  The  revised  Sale  of  Goods  Act  should  contain  a  general  pro- 
vision empowering  the  court  to  apply  any  provisions  of  the  Act 
by  way  of  analogy  to  transactions  other  than  sales  transactions. 
Accordingly,  there  should  be  included  in  the  revised  Act  a  pro- 
vision to  the  effect  that  any  of  the  provisions  of  the  Act  ".  .  . 
if  relevant  in  principle  and  appropriate  in  the  circumstances,  may 
be  applied  by  analogy  to  a  transaction  respecting  goods  other  than 
a  contract  of  sale  such  as  a  lease  of  goods  or  a  contract  for  the 
supply  of  labour  and  materials". 


The  Commissions  offers  no  recommendation  with  respect  to 
the  desirability  or  need  for  a  separate  Consumer  Sales  Act. 


CHAPTER  5     FORMATION,  FORM  AND  ASSIGNMENT  OF  CONTRACT 


• 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  Section  3  of  The  Sale  of  Goods  Act  dealing  with  capacity  to  con- 
tract and  contracts  with  minors  and  other  persons  under  con- 
tractual disability  should  be  retained  in  the  revised  Act  until  such 
time  as  comprehensive  legislation  dealing  with  contracts  with 
persons  under  contractual  disability  is  adopted. 

2.  The  revised  Act  should  contain  provisions,  similar  in  intent  to 
those  in  UCC  2-206,  to  clarify  and  modernize  existing  rules  with 
respect  to  acceptance  by  performance.  We  favour  a  synthesized 
version  of  UCC  2-206  and  sections  56(2)  and  63  of  the  Second 
Restatement  on  Contracts,  so  that  the  meaning  of  the  new  pro- 


• 


• 


The  Honourable  J.  C  McRuer  dissents  from  this  recommendation.  See,  foot- 
note 147,  supra. 
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visions  will  be  clear  to  the  Ontario  practitioner,  without  the  need 
for  extended  research  into  their  American  origins  and  judicial 
interpretation.  In  particular,  the  new  section  should  provide  that, 
unless  otherwise  indicated  by  the  language  or  circumstances, 

(a)  (i)  an  offer  to  make  a  contract  shall  be  construed  as  invit- 

ing acceptance  in  any  manner  and  by  any  medium  rea- 
sonable in  the  circumstances  including  performance  of 
the  requested  act; 

(ii)  an  order  or  other  offer  to  buy  goods  for  prompt  or  cur- 
rent shipment  shall  be  construed  as  inviting  acceptance 
either  by  a  prompt  promise  to  ship  or  by  the  prompt  or 
current  shipment  of  conforming  or  non-comforming 
goods,  except  that  a  shipment  of  non-conforming  goods 
shall  not  be  treated  as  an  acceptance  if  the  seller  sea- 
sonably notifies  the  buyer  that  the  shipment  is  offered 
only  as  an  accommodation  to  the  buyer; 

(b)  where  an  offer  is  accepted  by  performance  and  the  offeree 
has  reason  to  know  that  the  offeror  has  no  adequate  means 
of  learning  of  the  performance  with  reasonable  promptness 
and  certainty,  the  contractual  duty  of  the  offeror  shall  be 
discharged 

(i)  unless  the  offeree  exercises  reasonable  diligence  to 
notify  the  offeror  of  acceptance; 

(ii)  unless  the  offeror  learns  of  the  performance  within  a 
reasonable  time;  or 

(iii)  unless  the  offer  indicates  that  notification  of  acceptance 
is  not  required; 

(c)  where  an  offer  invites  an  offeree  to  choose  between  accep- 
tance by  promise  and  acceptance  by  performance,  the  tender 
or  beginning  of  the  invited  performance  or  a  tender  of  a 
beginning  of  it  is  an  acceptance  by  performance;  and 

(d)  such  an  acceptance  shall  operate  as  a  promise  to  render 
complete  performance. 

3.  (a)  With  the  exception  of  subsection  (3),  the  provisions  of  UCC 

2-207  dealing  with  the  use  of  conflicting  forms  to  record 
the  terms  upon  which  the  parties  are  willing  to  enter  into  a 
contract,  should  not  be  adopted  in  the  revised  Act.  This 
recommendation  is  without  prejudice  to  further  study  of  the 
problem  in  the  Law  of  Contract  Amendment  Project. 

(b)  A  provision  similar  to  subsection  (3)  of  UCC  2-207  should 
be  included  in  the  revised  Act  as  a  means  of  construing  the 
terms  of  a  contract  where  the  parties  have  exchanged  con- 
flicting forjns,  but  have  proceeded  to  act  as  if  there  were  a 
binding  contract. 

4.  Sales  by  auction  should  be  dealt  with  in  a  revised  version  of 
section  56  of  the  existing  Act,  which  should  incorporate  the 
following  new  features: 
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*(a)  A  sale  by  auction  shall  be  deemed  to  be  with  reserve  unless 
the  goods  are  put  up  without  reserve; 

(b)  It  should  be  made  clear  that,  in  an  auction  without  reserve, 
after  the  auctioneer  calls  for  bids  on  an  article  or  lot,  that 
article  or  lot  cannot  be  withdrawn  unless  no  bid  is  made 
within  a  reasonable  time; 

**(c)  The  section  should  provide  that  in  an  auction  with  or  with- 
out reserve  the  bidder  may  retract  his  bid  until  the  auc- 
tioneer announces  the  completion  of  the  sale,  and  that  a 
bidder's  retraction  does  not  revive  any  previous  bid; 

(d)  Where  a  seller  makes  a  secret  bid  at  an  auction,  the  remedies 
of  the  buyer  should  be  clarified  so  as  to  encompass  the  right 
to  recover  damages  or  claim  an  abatement  in  the  price,  as 
well  as  to  avoid  the  sale;  and 

(e)  The  prohibition  against  a  seller  making  an  undisclosed  bid 
should  not  apply  in  the  case  of  a  forced  sale. 

k  An  offer  by  a  merchant  to  buy  or  sell  goods  which  expressly 
provides  that  it  will  be  held  open  should  not  be  revocable  for 
lack  of  consideration  during  the  time  stated  or,  if  no  time  is  stated, 
for  a  reasonable  period  not  to  exceed  three  months. 

i.  Writing  should  not  be  a  condition  of  enforceability  of  a  firm  offer 
not  supported  by  consideration. 

7.  The  revised  Act  should  include  a  provision,  similar  to  UCC 
2-209,  abolishing  the  need  for  consideration  to  support  an  agree- 
ment made  in  good  faith  modifying  the  terms  of  an  existing  con- 
tract. 

****8.    Such  an  agreement  should  not  be  required  to  be  in  writing  un- 
less the  contract  being  modified  contains  such  a  requirement. 

9.  The  revised  Act  should  make  it  clear,  following  UCC  2-209(4) 
and  (5),  that,  even  though  an  attempt  at  modification  or  res- 
cission of  the  contract  does  not  satisfy  the  requirement  for  a 
signed  writing  in  the  original  agreement,  it  may  operate  as  a 
waiver  or  equitable  estoppel. 

10.  Section  16  of  The  Mercantile  Law  Amendment  Act  should  be 
deferred  for  study  by  the  Law  of  Contract  Amendment  Project. 

11.  A  provision  similar  to  UCC  2-203  depriving  a  sealed  writing 
evidencing  a  contract  of  sale  of  any  special  effect  should  not  be 
included  in  the  revised  Act.  Any  change  in  the  law  of  sealed 
writings  should  await  the  outcome  of  a  comprehensive  review 


***t 


♦ 


•The  Honourable  Richard  A.  Bell  and  the  Honourable  J.  C.  McRuer  dissent 
from  this  recommendation.  See  footnote  49,  supra. 
••The  Honourable  Richard  A.   Bell  dissents  from  this  recommendation.  See 
footnote  57,  supra. 
***The   Honourable   J.   C.   McRuer   and   W.   Gibson   Gray  dissent   from   this 
recommendation.  See  footnote  73,  supra. 
••••The   Honourable  J.   C.    McRuer  and   W.   Gibson   Gray  dissent   from   this 
recommendation.  See  footnote  116,  supra. 
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of  the  doctrine  of  consideration  and  the  enforceability  of  gra- 
tuitous promises. 

12.  With  respect  to  the  doctrine  of  mistake  in  the  law  of  sales: 

(a)  A  provision  similar  to  VCC  2-613  should  be  adopted  in 
the  revised  Act  in  place  of  section  7  of  The  Sale  of  Goods 
Act  with  respect  to  the  effect  of  the  parties'  mistaken  as- 
sumption as  to  the  existence  of  the  goods.  The  new  sec- 
tion should,  however,  make  it  clear  that  its  provisions  can 
be  rebutted  by  evidence  of  a  contrary  intention  by  the 
parties,  and  that  the  seller  will  not  be  excused  from  non- 
performance if  he  has  behaved  negligently. 

(b)  The  distinction  between  void  and  voidable  titles  arising 
from  a  mistake  with  respect  to  the  identity  or  attributes  of 
the  other  contracting  party  should  be  abolished,  and  all 
such  mistakes  should  be  treated  as  creating  a  voidable 
title. 

(c)  Wider  proposals  for  reform  of  the  doctrine  of  mistake 
should  be  deferred  for  study  by  the  Law  of  Contract 
Amendment  Project. 

13.  (a)  The  Statute  of  Frauds  provision,  contained  in  section  5  of 

the  existing  Act,  should  be  omitted  from  the  revised  Sale 
of  Goods  Act. 

(b)  This  recommendation  is  confined  to  contracts  for  the  sale 
of  goods,  and  no  opinion  is  expressed  with  respect  to  the 
desirability  of  retaining  Statute  of  Frauds  requirements 
with  respect  to  other  types  of  contract. 

*****14.  The  parol  evidence  rule  should  not  apply  to  contracts  for  the 
sale  of  goods,  and  a  provision  in  a  writing  purporting  to  state 
that  the  writing  represents  the  exclusive  expression  of  the 
parties'  agreement  should  have  no  conclusive  effect 

15.  Abolition  of  the  parol  evidence  rule  need  not  be  accompanied 
by  special  provisions  dealing  with  the  position  of  third  parties 
claiming  rights  under  a  written  contract  of  sale. 

16.  As  an  aid  in  construing  the  terms  of  an  agreement  and  es- 
tablishing the  relative  priority  of  express  terms,  course  of  per- 
formance, course  of  dealing  and  usage  of  trade,  there  should 
be  included  in  the  revised  Act  provisions,  comparable  to  those 
contained  in  UCC  2-208,  admitting  evidence  of  how  the 
parties  applied  the  agreement  in  practice. 

17.  There  should  be  a  general  review  of  the  formalities  govern- 
ing assignments  of  choses  in  action  in  Ontario  with  a  view  to 
their  rationalization  and  modernization. 

18.  The  transfer  of  a  right  to  payment  under  a  contract  to  an 
assignee  who  is  also  to  perform  the  obligations  under  the  con- 


•Thc  Honourable  J.  C.  McRuer  dissents  in  part  from  this  recommendation. 
See  footnote  1 82,  supra. 
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tract,  should  be  excluded  from  the  operation  of  The  Personal 
Property  Security  Act.  Accordingly,  consideration  should  be 
given  to  the  inclusion  in  that  Act  of  a  provision  similar  to  UCC 
9-104(f). 

19.  In  order  to  permit  creditors  to  deal  freely  with  rights  to  pay- 
ment, terms  in  a  contract  of  sale  prohibiting  assignment  of 
accounts  should  be  rendered  ineffective.  Accordingly, 

(a)  a  provision  comparable  to  UCC  9-318(4)  should  be 
added  to  section  40  of  The  Personal  Property  Security 
Act;  and, 

(b)  a  provision  along  the  lines  of  the  second  sentence  of  UCC 
2-210(2)  should  be  inserted  in  the  revised  Sale  of  Goods 
Act. 

20.  In  order  to  make  it  clear  that  bona  fide  modifications  of,  or 
substitutions  for,  a  contract  after  the  right  to  payment  has  been 
assigned  are  effective  against  the  assignee,  a  provision  com- 
parable to  UCC  9-318(2)  should  be  included  in  The  Personal 
Property  Security  Act. 

21.  There  should  be  included  in  the  revised  Sale  of  Goods  Act 
the  following  features  of  UCC  2-210: 

(a)  subsection  (1),  which  reflects  the  existing  law  concern- 
ing delegation  of  performance; 

(b)  subsection  (2),  first  sentence,  which  reflects  existing  law 
concerning  the  assignability  of  the  rights  of  a  buyer  or 
seller,  other  than  rights  earned  by  performance,  and  the 
restrictions  thereon; 

(c)  subsection  (3),  dealing  with  the  construction  of  terms 
prohibiting  assignment  of  "the  contract"; 

(d)  subsection  (4),  dealing  with  the  construction  of  an  assign- 
ment of  "the  contract"  or  of  "all  my  rights  under  the  con- 
tract" or  similar  terms; 

******(e)  subsection  (5),  entitling  the  other  party  to  a  contract  to 
treat  an  assignment  delegating  performance  as  creating 
reasonable  grounds  for  insecurity  and  to  demand  assur- 
ances from  the  assignee. 

22.  Because  the  doctrine  of  privity  of  contract  has  no  unique  sale 
of  goods  dimension,  any  basic  changes  in  the  doctrine,  so  far 
as  it  affects  the  rights  of  third  parties  should,  with  two  excep- 
tions, be  introduced  in  a  Law  of  Contract  Amendment  Act  or 
similar  enactment  of  general  application.  The  exceptions  to 
this  recommendation  involve  assignments  of  contractual  rights 
where  the  assignee  has  also  undertaken  to  perform  the  as- 
signor's duties,  and  the  rights  of  parties  other  than  the  original 
buyer  to  enforce  warranties  given  by  a  previous  seller. 


• 


'•The  Honourable  Richard  A.  Bell,  and  W.  Gibson  Gray  dissent  from  this 
recommendation.  See,  footnote  238,  supra. 
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CHAPTER  6    DEFINITION  OF  EXPRESS  WARRANTY  AND 
CLASSIFICATION  OF  CONTRACTUAL  OBLIGATIONS 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  adopt  the  definition  of  express  warranty 
contained  in  section  12  of  the  American  Uniform  Sales  Act,  sub- 
ject to  the  following  modifications  and  observations: 

(a)  The  definition  should  apply  to  representations  or  promises 
made  by  buyers  as  well  as  sellers,  and  should  include  repre- 
sentations or  promises  made  by  "the  seller,  manufacturer 
or  distributor  of  the  goods",  whether  or  not  there  is  privity 
of  contract  between  the  representor  and  representee. 

(b)  The  definition  should  apply  to  representations  or  promises 
relating  to  goods  that  are  the  subject  of  a  contract  of  sale, 
and  that  are  made  before,  or  at  the  time  of,  the  contract  of 
sale. 

(c)  There  should  be  no  general  presumption  that  a  seller  is 
deemed  to  adopt  the  representations  or  promises  made  by 
a  third  party  in  relation  to  the  goods  in  non-consumer  sales. 

(d)  The  natural  tendency  of  such  representations  or  promises 
must  be  to  induce  the  buyer,  or  buyers  generally  if  the 
representation  or  promise  is  made  to  the  public,  to  purchase 
the  goods,  but  no  proof  of  actual  reliance  should  be  required 
where  the  representation  or  promise  is  made  to  the  public. 

(e)  Negligence  should  not  be  a  material  factor  in  determining 
whether  a  representation  amounts  to  a  warranty;  nor  should 
language  of  commendation  be  excluded  from  the  definition 
of  express  warranty  if  it  otherwise  satisfies  the  reliance 
requirement. 

(f)  No  distinction  should  be  made  between  commercial  and 
private  sales  in  respect  of  the  measure  of  damages  for  breach 
of  a  non-promissory  warranty,  but  this  recommendation  is 
without  prejudice  to  a  review  at  some  later  date  of  the 
damage  rules  applicable  to  private  sales  of  goods. 

(g)  The  Commission  makes  no  recommendation  at  the  present 
time  with  respect  to  any  extension  of  the  definition  of  ex- 
press warranty  beyond  the  area  of  sale  of  goods. 

2.  The  equitable  remedies  for  misrepresentation  inducing  the  making 
of  a  contract  of  sale  should  not  be  abolished.  Nor  should  the 
representee  be  precluded  from  pursuing  any  other  non-con- 
tractual causes  of  action  arising  out  of  the  representation.  Ac- 
cordingly, the  revised  Act  should  provide  that  the  rights  of  action 
of  an  aggrieved  party,  arising  otherwise  than  in  contract,  are 
not  affected  by  the  existence  of  a  contract  of  sale,  except  insofar 
as  the  contract  itself  so  provides. 
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In  an  action  for  fraudulent  misrepresentation  inducing  the  forma- 
tion of  a  contract  of  sale,  the  plaintiff  should  be  entitled  to  in- 
voke his  remedies  under  the  revised  Act  for  breach  of  warranty, 
as  well  as  his  non-contractual  remedies.  The  plaintiff  should  not 
be  put  to  his  election. 

To  resolve  ambiguities  in  the  use  of  the  term  "rescission",  the 
revised  Act  should  make  it  clear,  following  the  second  sentence 
of  UCC  2-721,  that  rescission  or  a  claim  for  rescission  of  the 
contract  of  sale  or  rejection  or  return  of  the  goods,  shall  not  bar 
or  of  itself  preclude  a  claim  for  damages  or  other  remedy. 

The  revised  Act  should  eliminate  the  distinction  between  warranty 
and  condition  and,  where  appropriate,  substitute  the  single  term 
"warranty". 

In  order  to  determine  the  remedies  available  to  an  aggrieved 
buyer  or  seller  and  when  he  may  cancel  the  contract  because  of 
breach  by  the  other,  the  revised  Act  should  adopt  a  unitary 
concept  of  substantial  breach  in  place  of  the  existing  classification 
of  warranties  and  conditions. 


t 


CHAPTER  7    FREEDOM  OF  CONTRACT  AND  MINIMAL  BEHAVIOURAL 
STANDARDS:  THE  DOCTRINES  OF  UNCONSCIONABHJTY  AND  GOOD 
FAITH  IN  PERFORMANCE  AND  ENFORCEMENT 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  contain  a  general  provision  empowering 
the  court  to  refuse  to  enforce  a  contract,  or  a  term  thereof,  on 
the  ground  of  unconscionability.  This  provision  should  incor- 
porate the  following  features: 

(a)  The  provision  should  not  be  confined  to  consumer  sales; 
nor  should  the  court's  powers  be  restricted  to  cases  of  pro- 
cedural unconscionability. 

(b)  The  provision  should  contain  the  following  non-exhaustive 
list  of  criteria  to  assist  the  court  in  its  determination  of  the 
issue  of  unconscionability: 

(a)  the  degree  to  which  one  party  has  taken  advantage 
of  the  inability  of  the  other  party  reasonably  to  protect 
his  interests  because  of  bis  physical  or  mental  infirmity, 
illiteracy,  inability  to  understand  the  language  of  an 
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agreement,  lack  of  education,  lack  of  business  knowl- 
edge or  experience,  financial  distress,  or  similar  factors; 

(b)  gross  disparity  between  the  price  of  the  goods  and  the 
price  at  which  similar  goods  could  be  readily  sold  or 
purchased  by  parties  in  similar  circumstances; 

(c)  knowledge  by  one  party,  when  entering  into  the  con- 
tract, that  the  other  party  will  be  substantially  deprived 
of  the  benefit  or  benefits  reasonably  anticipated  by  that 
other  party  under  the  transaction; 

(d)  the  degree  to  which  the  contract  requires  a  party  to 
waive  rights  to  which  he  would  otherwise  be  entitled; 

(e)  the  degree  to  which  the  natural  effect  of  the  transac- 
tion, or  any  party's  conduct  prior  to,  or  at  the  time  of, 
the  transaction,  is  to  cause  or  aid  in  causing  another 
party  to  misunderstand  the  true  nature  of  the  trans- 
action and  of  his  rights  and  duties  thereunder; 

(/)  the  bargaining  strength  of  the  seller  and  the  buyer 
relative  to  each  other,  taking  into  account  the  availa- 
bility of  reasonable  alternative  sources  of  supply  or 
demand; 

(g)  whether  the  party  seeking  relief  knew  or  ought  reason- 
ably to  have  known  of  the  existence  and  extent  of  the 
term  or  terms  alleged  to  be  unconscionable; 

(h)  in  the  case  of  a  provision  that  purports  to  exclude  or 
limit  a  liability  that  would  otherwise  attach  to  the  party 
seeking  to  rely  on  it,  which  party  is  better  able  to  safe- 
guard himself  against  loss  or  damages;  and 

(i)  the  general  commercial  setting,  purpose  and  effect  of 
the  contract. 

(c)  The  provision  should  make  it  clear  that  a  waiver  of  a  parry's 
rights,  whether  arising  at  common  law  or  under  the  Act, 
is  not,  of  itself,  evidence  of  unconscionability. 

(d)  The  provision  should  state  specifically  that  the  powers  con- 
ferred under  the  unconscionability  section  shall  apply  not- 
withstanding any  agreement  or  waiver  to  the  contrary. 

2.  The  court  should  be  able  to  raise  the  issue  of  unconscionability 
of  its  own  motion. 

3.  The  court  should  be  empowered  to  grant  the  following  types  of 
relief: 

(a)  to  refuse  to  enforce  the  contract  or  rescind  it  on  such  terms 
as  may  be  just; 

(b)  to  enforce  the  remainder  of  the  contract  without  the  uncon- 
scionable part;  or 
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(c)  to  so  limit  the  application  of  any  unconscionable  part  or 
revise  or  alter  the  contract  as  to  avoid  any  unconscionable 
result. 

4.  There  should  be  no  power  to  award  damages  where  the  court 
finds  an  agreement  unconscionable.  This  recommendation  should 
not,  however,  preclude  a  court  from  allowing  damages  where 
the  impeached  contract,  as  well  as  being  unconscionable,  was 
accompanied  by  other  conduct  constituting  a  recognized  form  of 
tort,  such  as  fraud  or  duress. 

5.  The  unconscionability  provision  should  not  be  accompanied  by 
special  provisions  dealing  with  the  position  of  third  parties  claim- 
ing rights  under  a  contract  whose  rights  may  be  adversely  affected 
by  a  defence  of  unconscionability. 

6.  Good  faith,  as  a  minimum  behavioural  baseline  in  the  exercise 
of  contractual  and  statutory  rights  and  obligations,  should  be 
incorporated  in  the  revised  Ontario  Act.  The  obligation  of  good 
faith  should  not  be  confined  to  merchants  or  to  any  particular 
group  of  buyers  and  sellers. 

7.  The  basic  standard  of  good  faith  should  be  higher  than  honesty 
in  fact,  and  should  encompass  the  requirement  of  reasonableness 
and  fair  dealing. 

8.  Specifically,  the  revised  Act  should  contain  the  following  pro- 
visions on  good  faith: 

(1)  Every  right  and  duty  that  is  created  by  a  contract  of  sale 
or  by  this  Act  imposes  an  obligation  of  good  faith  in  its 
enforcement  or  performance  whether  or  not  it  is  expressly 
so  stated. 

(2)  'good  faith'  means  honesty  in  fact  and  the  observance  of 
reasonable  standards  of  fair  dealing. 

9.  The  obligation  of  good  faith  should  not  be  restricted  to  parties 
to  the  contract. 

10.  It  should  not  be  possible  to  disclaim  the  obligation  of  good  faith 
by  agreement,  although,  as  in  UCC  1-102(3),  the  parties  should 
be  able,  by  agreement,  to  determine  the  standards  by  which  the 
performance  of  the  obligation  of  good  faith  is  to  be  measured,  if 
such  standards  are  not  manifestly  unreasonable. 

11.  No  action  should  be  taken  at  the  present  time  to  give  statutory 
sanction  to  a  principle  of  good  faith  in  bargaining.  This  position 
should  be  reviewed  in  the  light  of  any  future  changes  in  the  On- 
tario law  of  consideration. 
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CHAPTER  8     COURSE  OF  DEALING  AND  USAGE  OF  TRADE,  AND  SOME 
SPECIFIC  CONSTRUCTIONAL  ISSUES 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  explicity  recognize  course  of  dealing  be- 
tween the  parties  and  usage  of  trade  as  constructional  tools  and 
sources  of  implied  terms  of  the  agreement  between  the  parties. 
Accordingly,  a  provision  similar  to  UCC  1-205(3)  should  be 
incorporated  in  the  revised  Sale  of  Goods  Act. 

2.  The  definition  of  "course  of  dealing"  should  be  based  on  UCC 
1-205(1).  It  should  emphasize  the  essential  ingredient  of  regular 
dealings  between  the  parties  and  should  adopt  an  objective  test 
with  respect  to  whether  agreement  on  missing  terms  can  be  im- 
plied from  the  parties'  previous  dealings.  Accordingly  "course  of 
dealing"  should  be  defined  in  the  revised  Act  to  mean  "previous 
conduct  between  the  parties  to  a  transaction  that  may  fairly  be 
regarded  as  establishing  a  common  basis  of  understanding  for 
interpreting  their  expressions  and  other  conduct". 

3.  The  common  law  definition  of  "usage  of  trade",  which  requires 
that,  to  be  admissible  in  evidence,  a  usage  must  be,  among  other 
things,  certain,  universally  accepted  and  not  inconsistent  with 
the  express  or  implied  terms  of  the  contract,  should  not  be  ad- 
opted. Rather,  a  definition  of  the  term  similar  to  that  contained 
in  UCC  1-205(2)  should  be  included  in  the  revised  Act.  Specifi- 
cally, "usage  of  trade"  should  be  defined  as  "any  reasonable 
practice  or  method  of  dealing  that  is  observed  in  a  place,  voca- 
tion or  trade  with  such  regularity  as  to  justify  an  expectation  that 
it  will  be  observed  with  respect  to  a  transaction  in  question". 

4.  The  revised  Act  should  also  incorporate  provisions  similar  to 
those  contained  in  UCC  1-205  dealing  with  the  relationship  of 
course  of  dealing  and  usages  of  trade  to  each  other  and  to  the 
express  terms  of  the  agreement. 

5.  Where  the  parties  have  intended  to  enter  into  a  binding  con- 
tract of  sale  and  there  is  a  reasonably  certain  basis  for  giving  an 
appropriate  remedy,  the  contract  should  not  fail  by  reason  of  the 
absence  of  one  or  more  terms  even  where  they  have  been  left 
open  for  future  agreement.  Accordingly,  a  provision  similar  to 
UCC  2-204(3)  should  be  included  in  the  revised  Act. 

6.  A  section  similar  to  UCC  2-305  dealing  with  uncertainty  as  to 
price  should,  subject  to  minor  modifications  dealing  with  the  fix- 
ing of  the  price  by  a  third  person,  and  the  remedies  of  the  in- 
nocent party  where  the  price  fails  to  be  fixed  through  the  fault 
of  one  of  the  parties,  be  substituted  for  sections  9  and  10  of 
The  Sale  of  Goods  Act. 
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7.  There  should  be  inserted  in  the  revised  Act  a  provision,  similar 
to  UCC  2-306(1),  dealing  with  the  construction  of  output  and 
requirements  contracts.  Unlike  UCC  2-306(1),  however,  the 
provision  in  the  revised  Act  should  provide  that  stated  estimates 
and  prior  output  or  requirements  figures  should  serve  as  guide- 
lines in  determining  the  parties'  intention  concerning  their  obliga- 
tions under  the  contract,  and  not  as  mandatory  rules. 

8.  The  revised  Act  should  also  contain  a  provision,  similar  to  UCC 
2-306(2),  dealing  with  the  construction  of  exclusive  dealing  con- 
tracts. This  provision  should  contain  a  presumption  that  the  seller 
will  use  his  best  efforts  to  supply,  and  the  buyer  his  best  efforts  to 
sell,  the  goods. 

9.  It  is  unnecessary  to  provide  explicitly  that  output  and  require- 
ments contracts  and  exclusive  dealing  contracts  are  not  unen- 
forceable by  reason  of  indefiniteness  or  lack  of  consideration. 

10.  Where  a  contract  provides  for  successive  performances  but  is 
silent  as  to  duration,  there  should  be  a  presumption  that  the  con- 
tract is  terminable  at  will,  subject  to  a  requirement  of  reason- 
able notice.  There  should  be  no  presumption  of  minimum  dura- 
tion. 

11.  As  in  UCC  2-309(3),  the  parties  to  a  contract  of  the  type  re- 
ferred to  in  recommendation  No.  10,  supra,  should  be  free  to 
agree  to  dispense  with  the  requirement  of  notice  of  termination, 
provided  that  the  operation  of  such  an  agreement  would  not  be 
unconscionable. 

12.  A  provision,  similar  to  UCC  2-311,  dealing  with  options  and 
cooperation  respecting  performance,  should  be  included  in  the 
revised  Act,  subject  to  an  amendment  to  subsection  (3)(b)  to 
make  it  clear  that  the  subsection  is  to  be  read  subject  to  the  pro- 
visions in  the  revised  Act  concerning  repudiation. 
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CHAPTER  9    THE  SELLER'S  IMPLIED  WARRANTIES  (CONDITIONS)  OF 
TITLE,  DESCRIPTION  AND  QUALITY  AND  THE  EFFECTIVENESS  OF 
DISCLAIMER  CLAUSES 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1 .  The  conditions  and  warranties  implied  by  section  1 3  of  The  Sale 
of  Goods  Act  are  generally  satisfactory  and  should,  subject  to  the 
matters  discussed  in  recommendation  No.  2,  infra,  be  retained 
in  the  revised  Act. 

2.  In  order  to  clarify  and  modernize  the  implied  warranties  and 
conditions  contained  in  section  13  of  the  existing  Act,  the  follow- 
ing changes  and  amendments  should  be  made: 

(a)  Consistent  with  our  earlier  recommendation  that  the  distinc- 
tion between  warranties  and  conditions  should  be  eliminated, 
the  condition  of  title  should  be  described  in  the  revised  Act 
as  a  warranty. 

(b)  The  revised  Act  should  provide  that,  where  the  seller  retains 
a  security  interest  in  the  goods,  his  implied  warranty  of  title 
takes  effect  when  the  goods  are  delivered  to  the  buyer. 

(c)  The  revised  Act  should  continue  the  policy,  now  contained 
in  section  13(a),  that  the  seller  must  have  a  "right",  and  not 
merely  a  "power"  to  sell  the  goods. 

(d)  The  revised  Act  should  not  contain  any  provision  reversing 
the  decision  in  Microbeads  A.G.  v.  Vinhurst  Road  Mark- 
ings, Ltd.,  [1975]  1  W.L.R.  218  to  the  effect  that  the  war- 
ranty of  quiet  possession  applies  not  only  to  acts  committed 
by  the  seller  or  otherwise  arising  before  the  goods  are  de- 
livered to  the  buyer,  but  has  equal  application  to  acts  lead- 
ing to  a  lawful  interference  with  the  buyer's  quiet  possession, 
that  arise  after  this  date. 

(e)  Subject  to  the  modifications  noted  below,  section  13(c)  of 
the  existing  Sale  of  Goods  Act  dealing  with  the  warranty  of 
freedom  from  encumbrances,  should  be  retained  in  the  re- 
vised" Act: 

(i)  the  revised  Act  should  not  define  the  words  "charge" 
or  "encumbrance",  but  should  incorporate,  in  addition 
to  these  words,  the  term  "security  interest"; 
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(ii)  the  warranty  of  freedom  from  encumbrances  should 
be  expressed  to  take  effect  when  the  seller  delivers  the 
goods  to  the  buyer;  accordingly,  the  revised  Act  should 
provide  that  the  goods  "will  be  delivered  free  from  any 
security  interest .  .  .". 

(f)  The  revised  Act  should  not  contain  a  special  provision, 
similar  to  UCC  2-312(3),  relating  to  patent  infringements 
and  the  like  and  restricted  to  merchant  sellers. 

(g)  The  revised  Act  should  include  a  provision,  comparable  to 
s.  12(2)  of  the  U.K.  Sale  of  Goods  Act  as  amended,  which 
provides  for  qualified  title  obligations  where  it  is  clear  that 
the  seller  purports  to  transfer  only  a  limited  title.  Disclaimer 
clauses  should  not,  however,  be  prohibited;  rather,  the  ex- 
cludability  of  the  obligations  should  be  governed  by  the 
test  of  unconscionability. 

3.  The  revised  Act  should  contain  a  provision  that  corresponds  to, 
but  is  a  revision  of,  section  14  of  the  Ontario  Sale  of  Goods  Act 
dealing  with  the  implied  condition  of  description.  This  provision 
should  make  it  clear,  as  does  UCC  2-313(1  )(b),  that  a  descrip- 
tion of  goods  creates  an  express  warranty  that  the  goods  conform 
to  the  description. 

4.  A  provision  dealing  with  sales  in  a  self-service  store  comparable 
to  section  13(2)  of  the  U.K.  Sale  of  Goods  Act  as  amended 
should  be  included  in  the  revised  Ontario  Act. 

5.  The  revised  Act  should  contain  a  provision  to  the  effect  that, 
subject  to  recommendation  No.  6,  infra,  a  description  of  the 
goods  given  by  a  third  person  is  binding  on  the  seller,  only  if  by 
his  words  or  conduct  he  has  adopted  the  description  as  his  own. 

6.  Following  UCC  2-314(2) (f),  representations  or  promises  ap- 
pearing on  the  container,  label,  or  other  material  accompanying 
goods  should  be  treated  as  part  of  the  warranty  of  merchantabil- 
ity and  as  such  should  be  binding  on  merchant  sellers. 

7.  A  statutory  definition  of  the  word  "description"  is  unnecessary, 
but  use  of  the  term  should  be  avoided  wherever  possible. 

8.  In  order  to  dispel  the  impression  that  the  implied  warranties  and 
conditions  contained  in  section  15  of  the  existing  Act  operate 
only  as  limited  exceptions  to  the  doctrine  of  caveat  emptor,  the 
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preamble  to  the  section  should  not  be  reproduced  in  the  revised 
Act,  and  the  warranties  should  be  expressed  in  positive  terms. 

9.  Both  the  warranties  of  fitness  and  of  merchantability  should  be 
retained  in  the  revised  Act,  but  their  order  of  appearance  should 
be  reversed. 

10.  The  implied  warranties  of  fitness  and  merchantability  should  not 
be  extended  to  private  sales. 

11.  Subject  to  the  following  specific  recommendations,  the  implied 
condition  of  merchantability  contained  in  section  15.2  of  the  ex- 
isting Sale  of  Goods  Act  should  be  replaced  by  provisions  similar 
to  section  14(2)  of  the  U.K.  Sale  of  Goods  Act  as  amended,  and 
should  include  a  definition  of  merchantability  similar  to  that  in 
section  62(1  A)  of  the  U.K.  Act. 

(a)  As  in  section  14(2)  of  the  U.K.  Act,  the  requirement  of  a 
sale  "by  description"  as  a  condition  precedent  to  the  opera- 
tion of  the  warranty  of  merchantability  should  be  elimin- 
ated. 

(b)  The  implied  warranty  of  merchantability  should  be  restricted 
in  the  revised  Act  to  cases  where  the  seller  is  a  person  who 
deals  in  goods  of  the  kind  supplied  under  the  contract  of 
sale. 

*(c)  The  revised  Act  should  not  contain  a  provision,  similar  to 
section  14(5)  of  the  amended  U.K.  Act,  to  the  effect  that, 
where  a  sale  by  a  private  seller  is  effected  through  an  agent 
acting  in  the  course  of  business,  the  implied  terms  of  mer- 
chantable quality  and  fitness  shall  apply  unless  reasonable 
steps  have  been  taken  to  inform  the  buyer  that  the  sale  is 
on  behalf  of  a  private  seller. 

(d)  The  revised  Act  should  contain  a  definition  of  "merchant- 
able quality".  In  order  to  make  it  clear  that  merchantable 
quality  is  not  restricted  to  the  functional  or  use  value  of  the 
goods,  the  definition  of  the  term,  although  based  on  section 
62(1  A)  of  the  U.K.  Sale  of  Gods  Act  as  amended,  should 
contain  a  reference  to  the  quality  and  condition  of  the  goods. 

(e)  In  order  to  reverse  the  result  of  the  decision  in  Henry  Ken- 
dall &  Sons  v.  William  Lillico  &  Sons  Ltd.,  [1969]  2  A.C. 
31,  the  definition  of  merchantable  quality,  as  in  section 
62(1  A)  of  the  amended  U.K.  Act,  should  require  the  goods 
to  be  fit  for  "the  one  or  more  purposes  for  which  goods  of 
that  kind  are  commonly  bought". 

(f)  The  revised  Act  should  make  it  clear  that  the  warranty  of 
merchantability  applies  to  used,  as  well  as  to  new,  goods. 

(g)  the  definition  of  merchantable  quality  in  the  revised  Act 
should  require  that  the  goods  will  remain  fit  or  perform 


•The  Honourable  Richard  A.  Bell  dissents  from  this  recommendation.  See,  foot- 
note 62,  supra. 
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satisfactorily,  as  the  case  may  be,  for  a  reasonable  length  of 
time,  having  regard  to  all  the  circumstances. 

**(h)  The  implied  warranty  of  merchantability  should  require  that, 
with  respect  to -new  goods,  spare  parts  and  repair  facilities, 
whete  relevant,  will  be  available  for  a  reasonable  period  of 
time. 

(i)  Other  specifications  of  merchantability,  similar  to  those  con- 
tained in  clauses  (a),  (b),  (d)  and  (e)  of  UCC  2-314(2), 
should  be  included  in  the  definition  of  merchantable  quality. 

(j)  With  respect  to  the  effect  of  the  buyer's  examination  of  the 
goods,  the  revised  Act  should  provide  that  the  warranty  of 
merchantability  does  not  apply, 

(i)  if  the  buyer  has  examined  the  goods  before  the  contract 
was  made,  "with  respect  to  any  defect  that  such  an 
examination  ought  to  have  revealed";  or 
(ii)  as  regards  defects  specifically  drawn  to  the  buyer's  at- 
tention before  the  contract  was  made. 

12.  There  should  be  included  in  the  revised  Act  a  new  warranty  of 
fitness,  similar  to  that  contained  in  section  14(3)  of  the  U.K. 
Sale  of  Goods  Act  as  amended,  but  restricted  to  sales  by  a  seller 
who  deals  in  goods  of  the  kind  supplied  under  the  contract  of 
sale. 

13.  The  revised  Act  should  not  contain  a  separate  section  dealing 
with  sales  by  sample;  rather,  those  portions  of  section  16  of  the 
existing  Sale  of  Goods  Act  that  retain  their  utility  should  be 
absorbed  in  other  provisions  of  the  revised  Act. 

14.  In  the  revised  Act,  the  provision  comparable  to  section  16(2)  (c) 
of  the  existing  Act  should  correct  the  anomaly  under  the  present 
section,  whereby  the  condition  of  merchantability  is  made  ap- 
plicable whether  or  not  the  seller  is  a  merchant  with  respect  to  the 
goods. 

15.  The  implied  warranties  in  a  lease  of  goods  should  be  clarified 
and,  with  the  exceptions  of  the  implied  warranties  of  title  and 
freedom  from  encumbrances,  the  obligations  of  a  lessor  under  a 
true  lease  of  goods  should  be  assimilated  to  those  of  a  seller 
under  a  contract  of  sale  of  goods.  Accordingly,  the  revised  Act 
should  provide: 

(a)  that  the  provisions  relating  to  express  warranties  and  the 
implied  warranties  of  description,  merchantability  and  fit- 
ness apply  to  a  contract  for  the  lease  of  goods;  and 

(b)  that,  in  addition,  the  lessor  warrants, 

(i)  that  he  has  the  right  to  lease  the  goods;  and 
(ii)  that  the  lessee  will  have  quiet  possession  of  the  goods 
during  the  period  of  the  lease. 

16.  In  order  to  provide  constructional  guidance  where  the  express 


'•The  Honourable  J.  C.  McRucr  and  Mr.  W.  Gibson  Gray  dissent  in  part  from 
this  recommendation.  See,  footnote  98,  supra. 
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and  implied  terms  of  a  contract  of  sale  appear  to  be  in  conflict, 
a  provision  comparable  to  UCC  2-317  dealing  with  cumulation 
and  conflict  of  express  and  implied  warranties  should  be  adopted 
in  the  revised  Act  in  place  of  section  15.4  of  the  existing  Act. 

***17.  Clauses  excluding  of  restricting  the  statutory  warranties  implied 
in  the  buyer's  favour  and  the  buyer's  remedies  for  breach  of  the 
seller's  statutory  warranties,  should  not  be  prohibited  in  com- 
mercial sales;  rather,  such  disclaimer  clauses  should  be  permitted, 
subject  to  the  doctrine  of  unconscionability.  The  revised  Act 
should  contain  an  explicit  provision  to  this  effect. 

18.  A  provision,  similar  to  UCC  2-316(1),  dealing  with  construc- 
tion of  contractual  terms  that  tend  to  limit  or  negate  an  express 
warranty,  should  be  included  in  the  revised  Act.  This  new  pro- 
vision should  not,  however,  contain  any  reference  to  the  parol 
evidence  rule. 

19.  Provisions  similar  to  UCC  2-316(2)  and  (3) (a),  which  provide 
specific  guidelines  concerning  the  manner  and  circumstances  in 
which  the  implied  warranties  may  be  excluded  or  modified,  should 
not  be  included  in  the  revised  Act. 

20.  The  revised  Act  should  contain  a  provision,  similar  to  UCC 
2-719(3),  deeming  an  exclusion  or  limitation  of  damages  for 
breach  of  warranty  to  be  prima  facie  unconscionable  in  the  case 
of  injury  to  the  person,  but  not  in  the  case  of  economic  loss.  Un- 
like UCC  2-719(3),  however,  the  provision  in  the  revised  Act 
should  not  be  limited  to  injury  to  the  person  caused  by  consumer 
goods,  but  should  embrace  injury  to  the  person  caused  by  any 
type  of  goods. 

21.  The  revised  Act  should  not  contain  a  provision  prohibiting  dis- 
claimer clauses  that  purport  to  exclude  liability  for  all  negligent 
acts;  rather,  such  clauses  should  be  controlled  by  the  general 
provision  on  unconscionability. 

22.  With  respect  to  disclaimer  clauses  in  non-privity  cases,  there 
should  be  included  in  the  revised  Act  a  provision  to  the  effect 
that  the  provisions  of  the  Act  on  disclaimer  clauses  should  apply 
to  an  express  representation  or  promise  made  by  a  manufact- 
urer or  distributor  not  in  privity  with  the  subsequent  buyer, 

(a)  where  the  modification,  limitation  or  exclusion  comes  to  the 
buyer's  attention  before  he  acts  in  reliance  upon  the  repre- 
sentation or  promise;  or 

(b)  where,  in  the  case  of  a  representation  or  promise  made  to 
the  public,  the  buyer  may  reasonably  be  expected  to  learn 
of  the  modification,  limitation  or  exclusion  before  buying 
the  goods  or  relying  upon  the  representation  or  promise. 

23.  The  revised  Act  should  not  contain  a  statutory  presumption  to 
the  effect  that  a  prior  seller's  disclaimer  shall  enure  in  favour  of 
a  retailer  by  whom  the  goods  are  resold. 


'••The  Honourable  Richard  A.  Bell  dissents  in  part  from  this  recommendation.  See, 
footnote   165,  supra. 
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CHAPTER  11     TRANSFER  OF  TITLE  AND  ITS  INCIDENTS  BETWEEN 
SELLER  AND  BUYER 


* 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Ontario  Act  should  follow  the  Code's  lead  in  aband- 
oning a  "lump"  concept  of  title.  The  revised  Act  should  adopt  an 
issue  oriented  approach  in  which  the  rights,  obligations  and 
remedies  of  the  seller,  buyer,  and  any  third  party  will,  unless  the 
Act  otherwise  provides,  be  determined  without  regard  to  the 
locus  of  title,  and  on  the  basis  of  readily  observable  physical  facts 
not  dependent  on  the  subjective  intentions  of  the  parties. 

2.  The  revised  Act  should  incorporate  the  rules  contained  in  UCC 
2-501  relating  to  special  property  and  insurable  interest  in  goods. 

3.  The  philosophy  of  UCC  2-509  dealing  with  passage  of  risk  in 
the  absence  of  breach  should  be  reflected  in  the  revised  Ontario 
Act.  Risk  of  loss  should  pass  to  the  buyer  not,  as  at  present,  when 
title  to  the  goods  is  transferred,  but,  rather,  when  the  goods  are 
delivered  to  the  buyer. 

4.  Subject  to  the  matters  dealt  with  in  recommendations  5-8,  infra, 
the  revised  Act  should  incorporate  a  provision  similar  to  UCC 
2-509. 

5.  The  version  of  UCC  2-509(1)  adopted  in  the  revised  Act  should 
incorporate  the  following  clarifications  and  changes: 

(a)  the  language  of  subsection  (l)(a)  should  be  strengthened 
to  make  it  clear  that  a  "shipment"  contract  is  the  normal 
type  of  contract,  and  a  "destination"  contract  the  variant 
type; 

(b)  the  word  "duly"  in  the  phrases  "duly  delivered"  and  "duly 
tendered"  in  subsections  (l)(a)  and  (b)  should  be  deleted; 
and 

(c)  the  presumptive  rule  in  UCC  2-509(1)  (a)  applicable  to 
shipment  contracts  should  not  apply  where  the  seller  is  a 
merchant  and  the  buyer  is  not  a  merchant.  A  clause  should 
be  added  providing  that,  in  such  cases,  risk  passes  when 
goods  are  tendered  to  the  buyer  at  their  destination. 

6.  The  provision  in  the  revised  Act  comparable  to  UCC  2-509(2) 
should  make  it  clear  that  the  subsection  only  applies  to  goods 
held  by  a  bailee  "other  than  the  seller". 

7.  The  provision  in  the  revised  Act  comparable  to  UCC  2-509(3) 
should  not  distinguish  between  merchant  and  non-merchant 
sellers.  Rather,  in  the  circumstances  in  which  the  subsection  ap- 
plies, risk  should  pass  to  the  buyer  on  receipt  of  the  goods, 
whether  or  not  the  seller  is  a  merchant. 
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8.  The  revised  Act  should  not  contain  a  specific  provision  dealing 
with  the  question  whether  the  provision  comparable  to  UCC 
2-509  ( 3 )  applies  where  the  seller  retains  possession  of  the  goods 
under  an  agreement  of  bailment. 

9.  The  revised  Act  should  contain  a  provision,  similar  to  section 
21(b)  of  the  existing  Sale  of  Goods  Act,  to  the  effect  that  the 
provisions  on  the  transfer  of  risk  shall  not  affect  the  duties  or 
liabilities  of  the  seller  or  buyer  as  a  bailee  of  the  goods. 

10.  Section  32  of  the  existing  Ontario  Act,  which  deals  with  the 
question  of  deterioration  of  goods  in  the  course  of  transit,  should 
be  omitted  from  the  revised  Act. 

11.  A  provision  comparable  to  UCC  2-510  dealing  with  the  effect  of 
breach  on  risk  of  loss,  should  be  incorporated  in  the  revised 
Ontario  Act.  The  revised  Act  should  make  it  clear  that  the  phrase 
"commercially  reasonable  time"  in  subsection  (3)  refers  to  the 
period  necessary  to  enable  the  seller  to  procure  insurance  cover- 
age. 

12.  The  revised  Act  should  include  provisions  similar  to  UCC  2-327 
(l)(a)  and  (2)(b)  dealing  with  risk  of  loss  in  sales  on  approval 
and  contracts  of  sale  or  return. 

13.  Subject  to  recommendation  No.  14,  infra,  provisions  comparable 
to  the  provisions  of  UCC  2-401(1)  and  the  residual  title  rules  in 
the  opening  clause  of  UCC  2-401(2)  and  in  UCC  2-401(3) 
should  be  adopted  in  the  revised  Act. 

14.  The  residual  rule  contained  in  UCC  2-401  (3) (b)  involving  the 
transfer  of  title  where  delivery  is  to  be  made  without  moving  the 
goods  and  without  delivery  of  a  document  of  title  should  be  de- 
leted. It  should  be  replaced  by  a  provision,  applicable  to  both 
present  and  future  goods,  to  the  effect  that,  where  delivery  is  to  be 
made  without  moving  the  goods,  title  passes  to  the  buyer  on  re- 
ceipt of  the  goods. 
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VOLUME  II 

CHAPTER  12     THE  'NEMO  DAT  DOCTRINE  AND  SALE  TRANSACTIONS 


> 


♦ 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Sale  of  Goods  Act  should  not  adopt  a  general  pos- 
session vaut  titre  principle.  Rather,  the  basic  nemo  dat  doctrine 
should  be  affirmed. 

2.  The  exceptions  to  the  nemo  dat  doctrine  contained  in  sections 
22,  24  and  25  of  the  existing  Sale  of  Goods  Act  should  be  re- 
tained in  the  revised  Act,  subject  to  the  amendments  and  modifi- 
cations set  out  below. 

*3.  The  nemo  dat  rule  should  not  apply  in  the  circumstances  set  out 
in  section  22  of  the  existing  Act.  However,  the  exception  to  the 
rule  now  recognized  in  the  case  of  conduct  by  the  owner  pre- 
cluding him  from  denying  the  authority  of  the  person  in  posses- 
sion to  sell  the  goods  should  be  broadened  to  include  cases  where 
the  owner  has  failed  to  exercise  reasonable  care  in  the  entrust- 
ment  of  the  goods  and  the  buyer  has  exercised  reasonable  care 
in  buying  the  goods  and  has  acted  in  good  faith. 

4.  As  under  section  24  of  the  existing  Act,  a  seller  who  has  a  void- 
able title  to  goods  should  be  able  to  pass  good  title  to  a  person 
who  buys  in  good  faith  and  without  notice  of  the  seller's  defective 
title.  For  purposes  of  this  exception  to  the  nemo  dat  rule,  the 
distinction  between  void  and  voidable  titles  should  be  abolished. 
The  revised  Act  should,  accordingly,  contain  a  provision  stating 
that  a  purchaser  of  goods  shall  be  deemed  to  have  a  voidable 
title  notwithstanding  that  the  transferor  of  the  goods  was  deceived 
as  to  the  identity  of  the  purchaser  or  the  presence  of  some  other 
mistake  affecting  the  validity  of  the  contract  of  sale,  and  also  in 
circumstances  similar  to  those  set  out  in  UCC  2-403(1)  (b),  (c) 
and  (d). 

5.  The  revised  Act  should  provide  that,  where  the  seller  has  or  is 
deemed  to  have  a  voidable  title,  a  purported  avoidance  of  the 
contract  by  the  owner  of  the  goods  shall  have  no  effect  on  a  third 
party,  unless  the  goods  are  recovered  by  the  owner  before  they 
are  delivered  to  the  third  party  by  the  person  in  possession  of  the 
goods. 

6.  Subject  to  the  following  amendments,  the  revised  Act  should  con- 
tain a  provision  comparable  to  section  25  of  the  existing  Sale  of 
Goods  Act,  which  recognizes  an  exception  to  the  nemo  dat  rule 
in  the  case  of  a  transfer  of  goods,  or  of  a  document  of  title,  by 
buyers  and  sellers  in  possession: 

(a)  The  power  of  a  seller  in  possession  to  transfer  a  better  title 
to  goods  than  he  himself  has  should  apply  whether  he  is,  or 
continues,  in  possession  of  the  goods  in  his  capacity  as  seller, 
or  otherwise. 


*One   of   the   Commissioners,   the    Honourable   G.   A.   Gale,   would   extend   this 
recommendation.  See,  footnote  133,  supra. 
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(b)  The  power  of  a  buyer  or  seller  in  possession  to  transfer  a 
better  title  than  he  himself  has  shall  not  apply  where  a 
security  interest  governed  by  The  Personal  Property  Security 
Act  has  been  created  in  the  seller  or  buyer  out  of  possession, 
or  where,  prior  to  the  disposition  to  the  third  party,  a  notice 
in  the  prescribed  form  has  been  filed  under  The  Personal 
Property  Security  Act. 

(c)  The  power  of  a  buyer  or  seller  in  possession  to  pass  a  better 
title  to  a  third  person  than  he  himself  has  shall  be  contingent 
upon  his  originally  being  in  possession  of  the  goods,  or  of  a 
document  of  title  thereto,  with  the  consent  of  the  other  party 
to  the  transaction;  and  in  all  other  respects,  the  conditions 
governing  the  dispositive  powers  of  buyers  and  sellers  in 
possession  should  be  the  same. 

(d)  The  protection  of  the  provision  in  the  revised  Act  compar- 
able to  section  25  should  be  confined  to  a  buyer  or  lessee 
who  receives  the  goods  in  good  faith  and  for  value  from  the 
person  in  possession. 

(e)  The  scope  of  the  provision  in  the  revised  Act  comparable  to 
section  25  should  be  enlarged  to  cover  a  prospective  buyer, 
as  well  as  an  actual  buyer,  in  possession  of  the  goods.  A 
prospective  buyer  should  be  defined  to  mean  a  person  who 
receives  goods  under  a  sale  on  approval  or  contract  of  sale  or 
return  or  with  an  option  to  purchase,  and  a  person  whose 
offer  to  buy  the  goods  has  been  accepted  subject  to  the 
approval  of  a  third  person  or  the  fulfilment  of  some  other 
condition. 

7.  The  revised  Act  should  not  incorporate  a  general  market  overt 
rule  with  respect  to  sales,  including  sales  of  lost  or  stolen  goods, 
made  at  retail  premises. 

**8.  The  revised  Act  should  contain  a  further  exception  to  the  nemo 
dat  doctrine,  along  the  lines  of  UCC  2-403(2),  in  the  case  of 
goods  entrusted  to  a  merchant  who  deals  in  goods  of  the  kind 
entrusted.  Any  entrusting  of  possession  of  goods  to  a  merchant 
who  deals  in  goods  of  that  kind  should  give  him  power  to  transfer 
all  rights  of  the  entruster  to  a  buyer  or  lessee  in  the  ordinary 
course  of  business.  "Entrusting"  should  be  defined  in  the  revised 
Act  as  in  UCC  2-403(3). 

9.  In  light  of  recommendation  No.  8,  supra,  The  Factors  Act 
should  be  reviewed  with  a  view  to  determining  the  desirability  of 
its  retention. 

10.  The  ability  of  a  buyer  or  seller  in  possession,  or  of  a  merchant 
to  whom  goods  have  been  entrusted,  to  pass  better  title  than  he 
himself  has  should  apply  even  though  the  owner  has  revoked  his 


••The  Honourable  J.  C.  McRuer  dissents  from  the  recommendation.  See,  footnote 
91,  supra. 
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consent  to  possession  of  the  goods  by  the  other  party,  unless  the 
goods  are  recovered  by  the  owner  before  they  have  been  delivered 
to  the  third  party. 

***11.  Except  in  the  case  of  entrustment  of  goods  to  a  merchant  who 
deals  in  goods  of  that  kind,  the  court  should  be  able,  where  it 
considers  it  fair,  to  order  that  the  owner  of  goods  may  recover 
the  goods  from  the  person  in  possession  upon  repaying  to  the 
person  in  possession  the  price  paid  by  the  person  in  possession 
for  the  goods,  together  with  such  reliance  losses  as  the  person  in 
possession  would  otherwise  suffer  and  as  the  court  may  order  to 
be  paid. 

12.    The  Bills  of  Sale  Act  should  be  repealed. 


) 


» 


•••The  Honourable  J.  C.  McRuer  dissents  in  part  from  this  recommendation.  See, 
footnote  91,  supra. 
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CHAPTER  13     DOCUMENTS  OF  TITLE 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  Ontario  law  of  documents  of  title  should  be  comprehensively 
examined  with  a  view  to  its  systematic  codification. 

2.  Article  7  of  the  Uniform  Commercial  Code  would  appear  to  pro- 
vide an  appropriate  model  for  the  systematic  treatment  of  docu- 
ments of  title,  and  should  be  examined  with  a  view  to  determining 
its  suitability  for  adoption  in  Ontario. 

3.  Pending  the  conclusion  of  such  a  review,  it  is  neither  possible  nor 
wise  to  omit  all  references  to  documents  of  title  in  the  revised  Sale 
of  Goods  Act;  rather,  the  revised  Act  should  incorporate  provi- 
sions relating  to  documents  of  title  in  accordance  with  recom- 
mendations 4-11,  infra. 

4.  Subject  to  a  minor  amendment,  a  definition  of  "document  of  title" 
similar  to  the  definition  of  the  term  contained  in  section  l(i)  of 
The  Personal  Property  Security  Act  should  be  substituted  in  the 
revised  Act  for  the  definition  contained  in  section  1(1)  (e)  of  the 
existing  Sale  of  Goods  Act. 

5.  With  respect  to  the  residual  rules  governing  the  transfer  of  title, 
the  provisions  of  UCC  2-401(2)  and  (3),  as  they  relate  to  docu- 
ments of  title,  should  be  adopted  in  the  revised  Act  in  preference 
to  the  provisions  of  section  19,  Rule  5  (ii),  of  the  existing  Sale 
of  Goods  Act. 

6.  The  provisions  of  UCC  2-509  governing  the  transfer  of  risk  of 
loss  in  the  absence  of  breach  should  be  included  in  the  revised 
Act,  so  far  as  they  relate  to  documents  of  title. 

7.  With  respect  to  the  seller's  delivery  obligations  where  goods  are 
held  by  a  bailee  and  delivery  is  to  be  effected  without  shipment, 
the  provisions  of  UCC  2-503(4)  relating  to  documents  of  title 
should  be  adopted  in  the  revised  Act  in  lieu  of  the  provisions  of 
section  28(3)  of  the  existing  Sale  of  Goods  Act. 

8.  The  revised  Act  should  incorporate  provisions  similar  to  UCC 
2-503(2)  and  (3)  and  UCC  2-504  with  respect  to  the  role  of 
documents*  of  title  affecting  the  seller's  delivery  obligations  in 
shipment  and  destination  contracts.  As  under  the  Uniform  Com- 
mercial Code,  the  revised  Act  should  incorporate  separate  rules, 
unconnected  with  questions  of  delivery,  with  respect  to  the  effect 
of  the  reservation  of  a  right  of  disposal  and  the  place  of  inspection 
of  goods  after  delivery. 

9.  An  unpaid  seller's  right  to  stop  delivery  of  goods  in  transit  as 
against  the  buyer  should  be  governed  in  the  revised  Act  by  a  pro- 
vision similar  to  UCC  2-705(2),  so  far  as  it  relates  to  documents 
of  title. 

10.  Section  45  of  the  existing  Sale  of  Goods  Act  is  tautologous  and 
should  be  omitted  from  the  revised  Act. 

11.  Pending  the  adoption  of  a  comprehensive  documents  of  title  law, 
transferees  of  documents  of  title  should  enjoy  the  same  protection 
afforded  to  transferees  of  goods  under  the  provisions  of  the  revised 
Act  as  recommended  in  chapter  12,  supra,  and  without  prejudice 
to  their  rights  under  any  other  Act 
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RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  strive  for  greater  clarity  in  the  use  of  the 
term  "delivery"  and  Its  various  derivatives. 

2.  The  revised  Act,  following  UCC  2-309(1),  should  make  it  clear 
that,  where  the  contract  itself  specifies  no  time  for  delivery,  the 
seller's  obligation  to  deliver  the  goods  within  a  reasonable  time  is 
not  restricted  to  cases  where  the  seller  is  to  send  the  goods  to  the 
buyer,  but  applies  to  all  forms  of  delivery. 

3.  Pursuant  to  our  earlier  recommendation  eschewing  the  a  priori 
classification  of  contractual  terms,  and  subject  to  further  recom- 
mendations contained  in  chapter  17,  the  revised  Act  should  not 
adopt  a  rule  making  time  of  delivery  of  the  goods  prima  facie  an 
essential  term  of  the  contract,  or  treating  a  breach  with  respect  to 
time  of  delivery  as  amounting  prima  facie  to  a  substantial  breach 
of  the  contract. 

4.  Since  neither  section  28(1)  of  the  existing  Sale  of  Goods  Act 
nor  UCC  2-308  deals  with  the  questions,  the  revised  Act  should 
specify,  in  accordance  with  the  presumptive  rules  set  out  in  sec- 
tion 5.6  of  our  Draft  Bill,  the  place  of  delivery  where  the  seller 
has  more  than  one  place  of  business  or  residence  or  where,  in  a 
contract  of  sale  of  identified  or  unascertained  goods,  the  parties 
knew  at  the  time  of  contracting  that  the  goods  were  located  or 
were  to  be  drawn  from  bulk  or  manufactured  or  produced  at  a 
particular  place. 

5.  The  revised  Act  should  incorporate  a  provision  similar  to  UCC 
2-503(4)  with  respect  to  the  seller's  obligations  where  the  goods 
are  in  the  possession  of  a  third  person. 

6.  Section  28(2)  of  The  Personal  Property  Security  Act  dealing 
with  the  perfection  of  a  security  interest  in  goods  held  by  a  bailee, 
other  than  a  bailee  who  has  issued  a  negotiable  document  of  title, 
should  be  amended  to  harmonize  with  the  provision  in  the  revised 
Act  similar  to  UCC  2-503(4)  (b)  and  with  sections  20  and  21  of 
The  Warehouse  Receipts  Act,  which  do  not  require  attornment 
by  the  bailee  to  the  buyer. 

7.  A  provision  similar  to  UCC  2-504  dealing  with  the  seller's  obli- 
gations in  the  case  of  a  sale  involving  shipment  should  be  adopted 
in  the  revised  Act  in  preference  to  section  3 1  of  the  existing  Sale 
of  Goods  Act.  However,  the  reference  in  the  concluding  sentence 
of  UCC  2-504  to  the  consequences  of  the  seller's  failure  to  notify 
the  buyer  of  the  shipment  or  to  make  a  proper  contract  of  trans- 
portation should  be  omitted;  breach  of  the  seller's  shipment  obliga- 
tions should  be  governed  by  the  same  remedial  rules  applicable 
to  other  breaches  by  the  seller. 
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8.  The  seller's  reservation  of  a  right  of  disposal  in  goods  after  ship- 
ment should  be  designated  in  the  revised  Act  as  the  reservation 
of  a  security  interest.  Accordingly,  a  provision  comparable  to 
UCC  2-505  should  be  adopted  in  the  revised  Act  in  place  of 
section  20(2)  of  the  existing  Act,  subject  to  the  elimination  of 
the  distinction  in  the  Code  provision  between  "security  interest" 
and  "possession  ...  as  security". 

9.  In  light  of  the  above  recommendation,  consideration  should  be 
given  to  amending  section  3(2)  of  The  Personal  Property  Secur- 
ity Act  so  as  to  make  it  correspond  to  UCC  9-113. 

10.  The  revised  Sale  of  Goods  Act  should  incorporate  a  definition 
of  common  trade  terms.  The  definitions  contained  in  sections 
2-319  to  2-323  of  the  Uniform  Commercial  Code  should  be  ad- 
opted in  preference  to  the  Incoterms  promulgated  by  the  Inter- 
national Chamber  of  Commerce. 

11.  No  attempt  should  be  made  at  this  time  to  codify  the  law  relating 
to  the  rights  and  obligations  of  sellers  and  buyers  under  a  con- 
tainer transport  of  goods. 

12.  Pursuant  to  our  earlier  recommendation  eschewing  the  a  priori 
classification  of  contractual  terms,  and  subject  to  further  recom- 
mendations contained  in  chapter  16,  the  revised  Sale  of  Goods 
Act  should  not  adopt  a  rule  characterizing  the  importance  of 
terms  with  respect  to  time  of  payment  or  characterizing  the  prima 
facie  gravity  of  a  breach  thereof. 

13.  The  revised  Act  should  adopt,  in  place  of  the  concurrent  payment 
and  delivery  rule  contained  in  section  27  of  the  existing  Sale  of 
Goods  Act,  a  provision  comparable  to  UCC  2-310,  insofar  as 
the  Code  provision  relates  to  time  of  payment. 

14.  The  revised  Act  should  incorporate  provisions  relating  to  pay- 
ment before  inspection  of  the  goods  similar  to  those  contained  in 
UCC  2-513(3)  and  UCC  2-512.  The  words  "the  seller  has  acted 
fraudulently"  should,  however,  be  substituted  for  the  existing 
language  of  UCC  2-512(l)(b). 

15.  The  revised  Act  should  adopt  an  express  provision,  similar  to 
UCC  2-511(2),  to  the  effect  that  tender  of  payment  is  sufficient 
when  made  by  any  means  or  in  any  manner  current  in  the  ordin- 
ary course  of  business,  unless  the  seller  demands  payment  in  legal 
tender  and  gives  any  extension  of  time  reasonably  necessary  to 
procure  it 

16.  The  revised  Act  should  adopt  an  express  provision,  similar  to 
UCC  2-511(3),  to  the  effect  that  payment  by  cheque  is  condi- 
tional and  may  be  defeated  as  between  the  parties  if  the  cheque  is 
dishonoured. 

17.  Provisions  similar  to  UCC  2-310,  as  they  relate  to  place  of  pay- 
ment, should  be  adopted  in  the  revised  Ontario  Sale  of  Goods 
Act 
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18.  No  opinion  is  expressed  concerning  the  desirability  of  codifying 
the  law  relating  to  letters  of  credit  or  the  comparative  merits  of 
Article  5  of  the  Uniform  Commercial  Code  and  the  Uniform 
Customs  and  Practice  for  Documentary  Credits  promulgated  by 
the  International  Chamber  of  Commerce;  the  revised  Act  should, 
however,  incorporate  a,  provision  similar  to  UCC  2-325. 

19.  The  revised  Act  should  adopt  provisions  comparable  to  UCC 
2-707  dealing  with  a  "person  in  the  position  of  a  seller"  and 
UCC  2-506  dealing  with  rights  of  a  financing  agency,  in  place  of 
section  37(2)  of  the  existing  Sale  of  Goods  Act. 


CHAPTER  15     FRUSTRATION  IN  CONTRACTS  OF  SALE 


v, 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  Subject  to  the  following,  more  specific,  recommendations,  the 
revised  Act  should  adopt  provisions  comparable  to  UCC  2-613, 
2-614,  2-615  and  2-616,  dealing  with  the  impact  of  the  doctrine 
of  frustration  on  the  law  of  sales;  the  desirability  of  a  general  re- 
statement of  frustration  principles  should  be  considered  as  part 
of  the  proposed  Law  of  Contract  Amendment  Project. 

2.  Further  to  recommendation  No.  12(a)  in  chapter  5,  supra,  the 
revised  Act  should  adopt,  in  the  context  of  a  larger  group  of 
frustration  provisions,  a  section  comparable  to  UCC  2-613  deal- 
ing with  casualty  to  identified  goods  in  place  of  section  8  of  the 
existing  Sale  of  Goods  Act.  The  section  in  the  revised  Act  com- 
parable to  UCC  2-613  should,  however,  incorporate  the  follow- 
ing features: 

(a)  The  section  should  not  be  confined  to  goods  identified  when 
the  contract  is  made,  but  should  apply  also  to  goods  that 
have  been  subsequently  identified  to  the  contract  with  the 
consent  of  both  parties. 

(b)  Subject  to  recommendation  (c),  infra,  the  application  of  the 
section  should  not  be  restricted  to  cases  where  goods  suffer 
casualty  before  risk  of  loss  has  passed  to  the  buyer. 
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(c)  Where  risk  of  loss  has  not  passed  to  the  buyer,  discharge 
of  the  seller  should  be  limited  by  the  buyer's  right  to  compel 
partial  performance  with  due  allowance  in  the  case  of  partial 
loss  or  destruction  of  the  goods.  Where,  however,  risk  of 
loss  is  with  the  buyer,  he  should  have  the  right  to  claim  the 
remaining  goods,  but  without  an  abatement  in  the  price. 

(d)  In  view  of  the  recommendations  in  (b)  and  (c),  supra, 
the  section  should  expressly  provide  that,  in  the  case  of 
casualty  to  goods,  the  seller's  obligation  is  discharged,  but 
the  buyer  is  discharged  from  the  obligation  to  pay  the  price 
only  if  risk  of  such  loss  has  not  passed  to  the  buyer. 

(e)  In  order  to  exclude  the  operation  of  the  section  where  casu- 
alty to  goods  is  foreseeable  or  where  the  seller  has  under- 
taken to  assume  liability  for  delivery  in  any  event,  the  sec- 
tion should  include  the  words  "unless  the  circumstances  in- 
dicate that  either  party  has  assumed  a  greater  obligation". 

3.  In  order  to  make  it  clear  that  the  term  "fault"  in  the  provision 
in  the  revised  Act  comparable  to  UCC  2-613  is  intended  to  in- 
clude loss  due  to  negligence,  the  revised  Act  should  adopt  the 
Code  definition  of  "fault". 

4.  A  provision  comparable  to  UCC  2-614  dealing  with  substitutional 
performance  in  cases  of  frustration  of  shipment  and  delivery  ob- 
ligations should  be  included  in  the  revised  Act. 

5.  The  principle  of  substitutional  performance  contained  in  UCC 
2-614  should  not  be  extended  expressly  to  other  types  of  per- 
formance obligations;  nor  should  the  section  make  express  refer- 
ence to  adjustment  in  the  price  arising  out  of  any  substituted  per- 
formance. Rather,  these  matters  should  be  left  to  case  law  develop- 
ment, aided  by  the  recommended  analogical  and  good  faith  pro- 
visions. 

6.  The  revised  Act  should  incorporate  a  provision  comparable  to 
UCC  2-6 15 (a)  adopting  a  test  of  commercial  impracticability  or 
frustration  to  determine  when  a  delay  in  delivery  or  non-delivery 
in  whole  or  in  part  will  be  excused. 

7.  The  provision  in  the  revised  Act  comparable  to  UCC  2-6 15 (a) 
should  not  be  amended  to  include  specific  reference  to  the  element 
of  foreseeability,  or  to  other  factors  that  would  prevent  frustra- 
tion from  being  pleaded  as  a  defence. 
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8.  The  provision  in  the  revised  Act  comparable  to  UCC  2-6 15 (a) 
should  make  it  clear  that  the  section  will  not  apply  to  excuse  a 
seller  whose  fault  contributes  to  the  occurrence  of  the  contin- 
gency in  question. 

9.  The  provision  in  the  revised  Act  comparable  to  UCC  2-615(a) 
should  be  expanded  to  apply  expressly  to  non-performance  by  a 
buyer,  and  the  counterparts  in  the  revised  Act  to  the  remaining 
provisions  of  UCC  2-615  and  the  provisions  of  UCC  2-616  should 
apply,  mutatis  mutandis,  where  the  buyer's  performance  has  been 
frustrated. 

10.  The  revised  Act  should  incorporate  a  provision  comparable  to 
UCC  2-6 15(b)  requiring  the  seller  to  allocate  his  production  and 
deliveries  where  a  delay  in  delivery  or  non-delivery  in  whole  or 
in  part  affects  only  a  part  of  the  seller's  capacity  to  perform;  the 
application  of  the  section  should,  however,  be  extended  to  the 
offer  of  a  short  delivery  not  involving  allocation  of  supplies 
among  a  number  of  customers,  as  where  the  buyer  is  the  seller's 
only  customer. 

11.  In  order  to  permit  the  parties  to  a  contract  to  vary  the  provisions 
of  UCC  2-615,  subject  to  the  doctrine  of  unconscionability,  the 
words  "except  so  far  as  a  seller  has  assumed  a  greater  obligation", 
contained  in  UCC  2-615,  should  not  be  included  in  the  provision 
in  the  revised  Act  comparable  to  UCC  2-615. 

12.  A  provision  comparable  to  UCC  2-615(c)  requiring  the  seller 
to  notify  the  buyer  of  a  delay  or  non-delivery  or  of  allocation 
should  be  incorporated  in  the  revised  Act. 

13.  Subject  to  the  following  three  amendments,  the  revised  Act  should 
include  a  provision  similar  to  UCC  2-616: 

(a)  Additional  language  entitling  the  buyer  to  modify  the  con- 
tract by  agreeing  to  a  material  or  indefinite  delay  should  be 
included  in  the  provision  comparable  to  UCC  2-616(1)  (b). 

(b)  Additional  language  entitling  the  buyer  to  claim  due  allow- 
ance from  the  contract  price  should  be  included  in  the  pro- 
vision comparable  to  UCC  2-616(l)(b). 

(c)  Subject  to  the  doctrine  of  unconscionability,  the  parties 
should  be  free  to  contract  out  of  the  provisions  of  UCC 
2-616.  Accordingly,  a  provision  comparable  to  UCC 
2-616(3)  should  not  be  adopted  in  the  revised  Act. 

14.  The  revised  Act  should  provide  that  The  Frustrated  Contracts 
Act  shall  apply:  (a)  to  a  contract  of  sale  that  has  been  terminated 
pursuant  to  the  frustration  provisions  of  the  revised  Act;  and,  (b) 
to  a  buyer  who  has  accepted  partial  or  delayed  performance  in 
the  case  of  a  partial  frustration. 
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15.  The  Frustrated  Contracts  Act  should  be  amended  to  delete  the 
exception  of  contracts  of  sale  of  goods  from  the  application  of 
that  Act. 

16.  The  revised  Act  should  contain  a  provision  to  the  effect  that,  in 
the  case  of  a  conflict  between  the  provisions  of  The  Frustrated 
Contracts  Act  and  the  revised  Sale  of  Goods  Act,  the  provisions 
of  the  revised  Sale  of  Goods  Act  shall  prevail. 


CHAPTER  16     SELLER'S  REMEDIES 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  contain  an  index  section  of  the  seller's 
real  and  personal  remedies.  This  section  should, 

(a)  refer  explicitly  to  the  seller's  right  to  cancel;  and 

(b)  distinguish  between  the  remedies  for  substantial  and  for 
non-substantial  breaches  of  a  contract  of  sale. 

2.  (a)   In  the  case  of  the  buyer's  late  payment  or  failure  to  take 

delivery  the  seller  should  be  allowed  to  treat  the  breach  as 
a  substantial  breach,  whether  or  not  it  would  otherwise  be 
a  substantial  breach,  where  the  buyer  has  failed  to  cure  his 
default  after  being  given  reasonable  notice  by  the  seller  to 
do  so. 

(b)  The  seller  should  have  this  right  upon  the  buyer's  failure 
to  take  delivery,  notwithstanding  that  the  buyer  may  have 
paid  for  the  goods  in  full  or  in  part. 

3.  The  seller's  right  to  demand  cure  should  not  be  extended  to  all 
breaches  by  the  buyer,  but  should  be  restricted  to  cases  where 
the  buyer  fails  to  make  payment  or  to  take  delivery  of  the  goods. 
There  should,  however,  be  an  enlarged  construction  in  the  revised 
Act  of  the  meaning  of  payment  and  taking  delivery,  so  as  to  in- 
clude such  preparatory  steps  (for  example,  the  opening  of  a 
letter  of  credit  or  the  designation  of  a  vessel  or  other  carrier) 
as  may  reasonably  be  considered  part  of  the  buyer's  obligations 
to  make  payment  and  to  take  delivery. 
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With  respect  to  the  seller's  real  remedies,  the  revised  Act  should 
draw  no  distinction  between  those  cases  in  which  title  has  passed 
to  the  buyer,  and  those  in  which  it  has  not. 

Following  the  Code  nomenclature,  the  seller's  lien  right  should 
be  described  in  the  revised  Act  as  a  right  to  withhold. 

The  seller's  right  to  withhold  under  the  revised  Act  should  incor- 
porate the  following  features. 

(a)  The  seller  should  be  able  to  withhold  delivery  of  goods  in 
his  possession  in  the  following  circumstances: 

(i)  until  the  buyer  pays  any  sum  due  on  or  before  delivery; 

(ii)  until  payment  of  the  price  where  the  buyer  is  insol- 
vent; or 

(iii)  where  the  buyer  repudiates  the  contract,  until  retrac- 
tion of  the  repudiation  as  provided  in  other  provisions 
of  the  revised  Act; 

(b)  It  should  be  made  clear  that,  where  the  seller  has  extended 
credit,  he  cannot  justify  withholding  the  goods  on  the  ground 
of  non-payment  where  he  has  not  met  his  delivery  obliga- 
tions; 

(c)  The  right  to  withhold  should  be  affirmed  even  though  the 
seller  is  in  possession  of  the  goods  as  agent  or  bailee  for  the 
buyer; 

(d)  The  right  to  withhold  where  there  has  been  part  delivery 
should  cover  amounts  due  under  an  instalment  contract  as 
well  as  amounts  due  under  an  entire  or  indivisible  contract. 
However,  this  right  should  not  be  enlarged  further  so  as  to 
confer  a  lien  in  respect  of  future  payments  as  well  as  over- 
due payments; 

(e)  It  should  be  made  clear  that  a  judgment  for  the  price  does 
not  affect  the  seller's  right  to  withhold  delivery; 

(f )  The  right  to  withhold  delivery  should  include  any  reasonable 
expenses  in  relation  to  the  care  and  custody,  transportation 
and  stoppage  of  the  goods,  and  other  incidental  expenses 
incurred  by  the  seller  subsequent  to  the  buyer's  breach  or 
insolvency. 

The  revised  Act  should  not  confer  upon  the  seller  a  general  statu- 
tory non-possessory  lien  right;  nor  should  it  confer  a  limited 
statutory  non-possessory  lien  right  in  a  case  where  the  buyer  has 
become  insolvent  after  receiving  the  goods.  These  recommenda- 
tions are  not,  however,  intended  to  derogate  from  the  seller's 
right  to  obtain  a  consensual  security  interest  in  accordance  with 
the  provisions  of  The  Personal  Property  Security  Act. 
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8.  The  seller's  right  of  stoppage  in  transitu  should  be  retained  in  the 
revised  Act,  subject  to  the  following  amendments. 

(a)  The  right  of  stoppage  should  be  extended  to  all  cases  where 
the  goods  are  in  the  possession  of  a  carrier  or  other  bailee, 
whether  or  not  for  the  purpose  of  transmission  to  the  buyer; 

(b)  The  right  of  stoppage  should  be  exercisable  not  only  where 
the  buyer  is  insolvent  but  also  where  the  buyer  has  repudi- 
ated, fails  to  make  a  payment  due  before  delivery,  or  if  for 
any  other  reason  the  seller  has  a  right  to  withhold  or  re- 
claim the  goods; 

(c)  Unlike  the  position  under  UCC  2-705,  the  right  of  stoppage 
should  not  be  limited  to  larger  shipments  of  freight,  whether 
or  not  the  buyer  is  insolvent; 

(d)  The  extended  right  of  stoppage  should  apply  to  all  types  of 
bailee;  and 

(e)  It  should  be  made  clear  that  a  judgment  for  the  price  does 
not  affect  the  right  of  stoppage. 

9.  A  provision  comparable  to  UCC  2-706  dealing  with  the  seller's 
right  of  resale  should  be  adopted  in  the  revised  Act,  subject  to  the 
following  clarifications  or  amendments. 

(a)  The  right  of  resale  should  be  available  to  a  seller  only  where 
the  buyer's  conduct  amounts  to  a  substantial  breach; 

(b)  Where  a  seller  has  exercised  his  right  of  resale,  he  should 
be  bound  by  the  results  of  the  resale  in  claiming  his  damages. 
The  recommended  general  provision  in  the  revised  Act  deal- 
ing with  the  computation  and  measure  of  the  seller's  damages 
should  state  that  the  seller  is  not  entitled  to  sue  for  the  dif- 
ference between  the  contract  price  and  the  price  recom- 
mended in  chapter  18,  infra,  for  adoption  in  lieu  of  the 
market  price,  if  his  actual  loss  is  less  than  this  difference; 

(c)  The  resale  requirements  should  be  simplified,  and  the  seller 
should  be  deprived  of  his  right  to  sue  for  damages  under 
this  provision  only  when  he  "does  not  resell  in  a  commer- 
cially reasonable  manner"; 

*        (d)   The  seller  should  not  be  required  to  give  notice  of  his  inten- 
tion to  resell. 

**10.  Where  the  seller  exercises  his  right  of  resale  or  otherwise  cancels 
the  contract,  the  buyer  should  not  be  entitled  to  cure  his  breach 
and  to  thereby  reinstate  the  contract. 


•The  Honourable  J.  C.  McRuer  and  Mr.  William  R.  Poole  dissent  from  this  recom- 
mendation. See,  footnote  98,  supra. 
••The  Honourable  Richard  A.  Bell  dissents  from  this  recommendation.  See,  footnote 
95,  supra. 
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11.  A  seller  who  has  exercised  his  right  of  resale  should  not  be  ac- 
countable to  the  buyer  for  any  surplus. 

12.  The  revised  Act  should  not  contain  a  provision  requiring  the 
seller  to  exhaust  his  real  remedies  before  being  entitled  to  sue  for 
the  price. 

13.  With  respect  to  a  seller's  action  for  the  price, 

(a)  the  revised  Ontario  Act  should  adopt  a  provision  similar  to 
UCC  2-709  in  place  of  section  47  of  the  existing  Ontario 
Sale  of  Goods  Act;  and 

(b)  the  provision  in  the  revised  Act  comparable  to  UCC  2-709 
should  make  it  clear  that  the  seller  may  recover  the  price 
due  where  goods  have  been  accepted,  unless  the  buyer  has 
justifiably  revoked  his  acceptance. 

14.  Subject  to  further  recommendations  in  chapters  17  and  18,  infra, 
the  revised  Act  should  expressly  recognize: 

(a)  the  inapplicability  of  the  market  price  test  as  the  measure  of 
the  seller's  damages  for  non-acceptance  by  the  buyer  where 
the  measure  of  damages  would  be  inadequate  to  put  the 
seller  in  as  good  a  position  as  performance  by  the  buyer 
would  have  done;  and 

(b)  the  seller's  right  to  include  in  a  claim  for  damages,  a  claim 
for  incidental  or  consequential  damages. 

15.  The  revised  Act  should  not  adopt  a  provision  similar  to  UCC 
2-718(1)  dealing  with  penalty  clauses,  nor  a  provision  similar  to 
UCC  2-718(2)  dealing  with  forfeiture  clauses.  These  topics 
should  be  remitted  for  further  study  to  the  Law  of  Contract 
Amendment  Project. 

16.  The  revised  Act  should  not  apply  the  seller's  real  and  personal 
remedies  to  the  remedies  of  a  lessor  for  breach  of  contract  by  a 
lessee,  and,  until  further  study  of  the  question  is  undertaken, 
the  revised  Act  should  contain  no  specific  provisions  dealing  with 
a  lessor's  remedies  for  breach  by  a  lessee. 


♦ 
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CHAPTER  17     BUYER'S  REMEDIES 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  contain  an  index  section  of  buyer's 
remedies.  This  section  should  distinguish  between  the  buyer's 
remedies  for  substantial  and  non-substantial  breach  of  a  con- 
tract of  sale. 

2.  With  respect  to  the  buyer's  right  to  obtain  an  order  for  speci- 
fic performance: 

*(a)  The  provision  in  the  revised  Act  comparable  to  section  50 
of  the  existing  Sale  of  Goods  Act  dealing  with  specific 
performance  should  not  be  confined  to  contracts  for  the 
delivery  of  "specific  or  ascertained  goods",  but  should 
read  as  follows: 

In  an  action  against  the  seller  for  breach  of  con- 
tract to  deliver  promised  goods,  whether  or  not  the 
goods  existed  or  were  identified  at  the  time  of  the 
contract,  the  court  may  direct  that  the  contract  be 
performed  specifically  and  may  impose  such  terms 
and  conditions  as  to  damages,  payment  of  the  price, 
and  otherwise,  as  seem  just  to  the  court. 

(b)  No  attempt  should  be  made  in  the  revised  Sales  Act  to 
resolve  an  apparent  conflict  between  the  buyer's  right  to 
compel  delivery  of  goods  under  The  Replevin  Act  and 
the  discretionary  remedy  of  specific  performance  under 
The  Sale  of  Goods  Act.  Any  change  in  the  Ontario  Rep- 
levin Act,  as  applicable  to  contracts  of  sale,  should  form 
part  of  a  comprehensive  review  of  replevin  law. 

(c)  The  revised  Act  should  not  adopt  a  provision  equivalent 
to  UCC  2-502  dealing  with  the  buyer's  right  to  recover 
goods  from  an  insolvent  seller;  rather,  this  issue  should 
be  resolved  within  the  context  of  the  law  of  bankruptcy. 
Consideration  should  also  be  given  to  a  review  of  The  Per- 
sonal Property  Security  Act  by  the  Advisory  Committee 
on  that  Act,  with  a  view  to  determining  whether  The  Per- 
sonal Property  Security  Act  should  be  amended  to  accom- 
modate more  adequately  the  security  needs  of  buyers. 

3.  The  buyer's  right  to  reject  a  non-conforming  tender  under  the 
revised  Act  should,  in  the  absence  of  contrary  agreement,  be 
confined  to  cases  where  the  non-conformity  amounts  to  a  sub- 
stantial breach  of  the  seller's  obligations. 
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4.  The  buyer's  right  to  reject  should  not  turn,  as  is  the  case  under 
section  12(3)  of  the  existing  Sale  of  Goods  Act,  on  whether, 
in  a  non-severable  contract,  the  buyer  has  accepted  part  of  the 
goods,  or  on  whether  the  contract  involves  a  sale  of  specific 
or  non-specific  goods  or  title  has  passed  to  the  buyer.  Accor- 
dingly, 

(a)  (i)   the  buyer  should  not  lose  his  right  to  reject  where  he 

has  accepted  part  of  a  non-severable  consignment  of 
goods;  rather,  the  revised  Act  should  provide  that, 
where  the  non-conformity  amounts  to  a  substantial 
breach,  the  buyer  may  accept  the  whole,  reject  the 
whole,  or  accept  one  or  more  commercial  units  and 
reject  the  rest; 

(ii)  in  the  light  of  the  above  recommendation,  section  29 
of  the  existing  Act  should  be  omitted  from  the  revised 
Act; 

(b)  the  buyer  should  not  lose  his  right  to  reject  where  the 
contract  involves  a  sale  of  specific  goods  the  property 
in  which  has  passed  to  the  buyer; 

(c)  section  12(3)  of  the  existing  Sale  of  Goods  Act  should 
be  omitted  from  the  revised  Sales  Act. 

5.  Subject  to  recommendations  6-1 1,  infra,  the  revised  Act  should 
confer  upon  the  seller  a  right  to  cure  a  non-conforming  tender 
or  delivery  where  the  buyer  has  rightfully  rejected  or  revoked 
his  acceptance  of  the  goods. 

6.  The  seller's  right  to  cure  should  be  subject  to  the  following 
safeguards : 

(a)  the  seller  must  seasonably  notify  the  buyer  of  his  inten- 
tion to  cure  the  non-conformity  following  the  buyer's  re- 
jection; 

(b)  the  non-conformity  must  be  capable  of  cure  without  un- 
reasonable prejudice,  risk  or  inconvenience  to  the  buyer; 
and 

(c)  the  type  of  cure  offered  by  the  seller  must  be  reasonable 
in  the  circumstances. 

7.  (a)  The  seller's  right  to  cure  under  the  revised  Act  should 

arise, 

(i)  subject  to  recommendation  (b)(i),  infra,  where  the 
buyer  rightfully  rejects  a  non-conforming  tender  or 


•)J 


50-33 


delivery,  whether  before  or  after  the  time  for  per- 
formance has  expired;  and 
(ii)   where  the  buyer  revokes  his  acceptance  of  the  goods. 

(b)  The  seller  should  not  have  a  right  to  cure, 

(i)  in  the  case  of  a  late  tender  or  delivery  amounting  to 
a  substantial  breach;  or 

(ii)  where  the  seller  fails  to  cure  in  response  to  a  de- 
mand by  the  buyer,  and  the  buyer  accordingly  exer- 
cises his  right  to  reject. 

8.  Subject  to  recommendation  No.  7(b) (i),  supra,  the  revised 
Act  should  not  restrict  the  type  of  non-conforming  tender  that 
may  be  the  subject  of  cure. 

9.  The  revised  Act  should  specify  the  permissible  types  of  cure 
that  are  available  to  the  seller.  For  the  purpose  of  the  cure 
provisions  in  the  revised  Act,  "cure"  should  mean, 

(a)  tender  or  delivery  of  any  missing  part  or  quantity  of  the 
goods; 

(b)  tender  or  delivery  of  other  goods  or  documents  which 
are  in  conformity  with  the  contract; 

(c)  the  remedying  of  any  other  defect,  including  a  defect  in 
title;  or 

**(d)   a  money  allowance  or  other  form  of  adjustment  of  the 
terms  of  the  contract. 

10.  Where  the  seller  elects  to  cure  a  non-conformity,  the  buyer 
should  be  entitled  to  suspend  performance  of  his  obligations 
until  the  non-conformity  has  been  cured. 

11.  The  seller's  election  to  cure  should  not  affect  the  buyer's  right 
to  recover  damages  in  respect  of  the  non-conformity. 

•**12.  Whether  or  not  the  non-conformity  is  such  as  to  entitle  the 
buyer  to  reject  the  tender  or  delivery,  the  buyer  should  be 
able,  subject  to  recommendation  No.  13,  infra,  to  require  the 
non-conformity  to  be  cured  within  a  reasonable  time.  If  the 
seller  fails  to  cure  a  non-conformity  in  response  to  the  buyer's 
demand,  the  buyer  should  be  entitled  to  reject  the  tender  or 
delivery  and  to  exercise  the  same  remedies  as  if  the  non-con- 
formity had  amounted  to  a  substantial  breach  of  the  seller's 
obligations. 

13.  The  buyer's  right  to  demand  cure  should  be  subject  to  the 
same  safeguards  as  are  recommended,  supra,  in  respect  of  the 
seller's  right  to  cure. 


••The   Honourable  J.   C.  McRuer  dissents  from  this  recommendation.  See, 
footnote   146,  supra. 
•••The   Honourable  G.  A.  Gale  and  the  Honourable  J.  C.  McRuer  dissent 
from  this  recommendation.  See,  footnote  150,  supra. 
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14.  The  definition  of  cure  recommended  in  respect  of  the  seller's 
right  to  cure  should  apply  to  the  buyer's  right  to  demand  cure. 

15.  Where,  in  the  case  of  a  substantial  breach,  the  buyer  demands 
cure,"  he  should  be  able  to  suspend  performance  of  his  obliga- 
tions until  the  non-conformity  has  been  cured;  where,  however, 
the  non-conformity  is  non-substantial  but  the  buyer  neverthe- 
less demands  cure,  the  buyer  should  not  be  able  to  suspend 
performance  of  his  obligations  pending  cure  by  the  seller. 

16.  The  revised  Act  should  contain  a  separate  provision  governing 
the  buyer's  right  to  demand  cure  in  the  case  of  a  late  tender 
or  delivery.  This  provision  should  be  to  the  effect  that,  where 
the  seller  fails  to  tender  or  deliver  the  goods  or  document  of 
title  on  the  date  or  within  the  time  provided  in  the  contract, 
the  buyer  may  fix  a  further  reasonable  period  for  the  perfor- 
mance of  either  of  such  obligations  and,  if  the  seller's  failure 
is  not  cured  within  the  further  period,  the  buyer  may  treat  the 
breach  as  a  substantial  breach. 

17.  With  respect  to  the  buyer's  right  to  examine  the  goods,  the 
revised  Act  should  adopt,  in  place  of  section  33  of  the  exist- 
ing Sale  of  Goods  Act,  a  provision  similar  to  UCC  2-513(1) 
to  the  effect  that,  unless  otherwise  agreed  and  except  in  the 
case  of  documentary  sales  and  delivery  on  C.O.D.  or  similar 
terms,  the  buyer  is  entitled  before  payment  or  acceptance  of 
the  goods  to  inspect  them  at  any  reasonable  place  and  time  and 
in  any  reasonable  manner. 

18.  The  revised  Act  should  adopt,  in  place  of  section  34  of  the 
existing  Sale  of  Goods  Act,  provisions  similar  to  UCC  2-606 
(l)(a)  and  (b)  and  UCC  2-606(2)  dealing  with  the  buyer's 
acceptance  of  the  goods.  The  inconsistent  act  rule  contained 
in  section  34,  and  in  UCC  2-606(l)(c),  should  be  replaced 
by  a  provision  to  the  effect  that  the  buyer  will  be  deemed  to 
have  accepted  the  goods  where  the  goods  are  no  longer  in 
substantially  the  condition  in  which  the  buyer  received  them 
except  where  the  change  in  the  condition  of  the  goods  was 
caused  by  their  own  defects  or  by  casualty  suffered  by  the  goods 
while  they  were  at  the  seller's  risk. 

19.  The  revised  Act  should  adopt  a  provision  that  is  similar  to, 
but  more  flexible  than,  UCC  2-602(2) (a)  dealing  with  the 
effect,  after  rejection  of  the  goods,  of  any  exercise  of  owner- 
ship by  the  buyer.  This  provision  should  read  as  follows: 

after  rejection,  use  of  the  goods  or  other  acts  of  owner- 
ship by  the  buyer  are  prima  facie  wrongful  as  against 
the  seller  but  do  not  nullify  the  rejection  unless  the  seller 
has  been  materially  prejudiced  thereby. 

20.  Subject  to  recommendation  No.  21,  infra,  a  provision  com- 
parable to  UCC  2-608  dealing  with  the  buyer's  right  to  revoke 
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acceptance  in  whole  or  in  part  should  be  incorporated  in  the 
revised  Act. 

21.  The  provision  in  the  revised  Act  comparable  to  UCC  2-608 
should  not  contain  the  subjective  test  of  substantial  impairment 
imported  by  the  words  in  UCC  2-608(1),  "substantially  im- 
pairs its  value  to  him",  but  should  provide  that  the  buyer  may 
revoke  his  acceptance  of  a  lot  or  commercial  unit  whose  non- 
conformity "amounts  to  a  substantial  breach". 

22.  With  respect  to  the  buyer's  powers  and  duties  in  respect  of 
goods  in  the  buyer's  possession  that  he  has  rejected,  the  revised 
Act  should  incorporate: 

(a)  a  provision  comparable  to  UCC  2-602(2)  (b)  obliging  the 
buyer,  after  rejection,  to  hold  the  goods  with  reasonable 
care  at  the  seller's  disposition  for  a  time  sufficient  to 
permit  the  seller  to  remove  the  goods; 

(b)  provisions  comparable  to  UCC  2-604  dealing  with  the 
buyer's  options  as  to  salvage  of  rejected  goods; 

(c)  provisions  comparable  to  UCC  2-603  dealing  with  a 
merchant  buyer's  duties  with  respect  to  rejected  goods; 
and 

(d)  in  addition  to  provisions  comparable  to  UCC  2-603(3) 
requiring  the  buyer  to  act  in  good  faith  and  with  reason- 
able care,  a  provision  to  the  effect  that,  where  the  parties 
do  not  agree  as  to  the  buyer's  right  to  reject  the  goods, 
any  instructions  given  to,  or  action  taken  by,  the  buyer 
pursuant  to  the  provision  in  the  revised  Act  comparable 
to  UCC  2-603(1),  do  not  affect  any  other  rights  of  the 
parties. 

23.  The  revised  Act  should  incorporate  provisions  comparable  to 
UCC  2-605(1) (a)  and  UCC  2-605(2)  dealing  with  the 
effect  of  the  buyer's  failure  to  state  his  grounds  of  rejection.  A 
provision  comparable  to  UCC  2-605(1  )(b)  should  not  be 
incorporated  in  the  revised  Act. 

24.  A  provision  comparable  to  UCC  2-607(3)  (a)  requiring  a 
buyer,  after  acceptance  of  the  goods,  to  give  the  seller  notice 
of  any  breach  within  a  reasonable  time  after  he  discovers  or 
should  have  discovered  the  breach,  should  not  be  incorporated 
in  the  revised  Act,  either  for  consumer  buyers  or  for  merchant 
buyers.  Nor  should  the  revised  Act  adopt  provisions  com- 
parable to  UCC  2-607(3) (b)  requiring  the  buyer,  in  the 
case  of  infringement  or  the  like,  to  notify  the  seller  of  suit  by 
a  third  party,  or  the  related  provision  in  UCC  2-607(5)  (b). 

25.  The  revised  Act  should  not  incorporate  the  vouching-in  pro- 
cedure in  UCC  2-607(5) (a). 
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26.  A  provision  comparable  to  UCC  2-711(3)  conferring  upon  a 
buyer  who  rightfully  rejects  or  justifiably  revokes  acceptance 
of  goods,  a  security  interest  in  respect  of  goods  in  his  posses- 
sion or  control  for  any  payments  made  on  their  price  and  any 
reasonable  expenses  incurred  by  him  in  their  inspection,  re- 
ceipt, transportation,  care  and  custody,  should  be  incorporated 
in  the  revised  Act. 

27.  The  provisions  in  the  revised  Act  corresponding  to  UCC  2- 
602,  UCC  2-603,  UCC  2-604  and  UCC  2-605  should  also 
apply  to  goods  wrongfully,  but  effectively,  rejected  by  the 
buyer. 

****28.  The  question  whether  a  distinction  should  be  drawn  between 
the  measure  of  damages  applicable  in  claims  against  a  non- 
merchant  seller  and  those  applicable  in  claims  against  a  mer- 
chant seller  should  be  referred  for  further  study  to  the  Law  of 
Contract  Amendment  Project. 

29.  The  seller  and  buyer  should  continue  to  be  liable  under  the 
revised  Act  for  all  substantially  foreseeable  damages  arising 
from  a  breach  and  falling  within  the  Hadley  v.  Baxendale 
formula  as  refined  in  the  decision  in  The  Heron  II.  Accor- 
dingly, 

(a)  the  test  of  foreseeability  in  sections  49(2)  and  51(2)  in 
respect  of  the  buyer's  claim  for  damages  in  the  existing 
Sale  of  Goods  Act  should  be  reformulated  in  the  revised 
Act  to  read  as  follows: 

The  measure  of  damages  is  the  estimated  loss  which, 
having  regard  to  the  seller's  knowledge  of  all  the 
circumstances,  he  ought  to  have  foreseen  as  likely 
to  result  from  his  breach  of  contract. 

(b)  Likewise,  with  respect  to  the  damage  claims  of  the  seller 
for  breach  by  the  buyer,  the  revised  Act  should  contain 
a  comparable  reformulation  of  section  48(2)  of  the  pres- 
ent Act. 

30.  Section  51  should  be  expanded  in  the  revised  Act  to  cover  all 
claims  for  non-conforming  tenders  involving  accepted  goods 
and  should  also  incorporate  the  best  features  of  UCC  2-714. 

31.  The  seller's  or  buyer's  right  to  claim  consequential  damages 
should  be  stated  in  more  affirmative  language,  as  is  done  in 
UCC  2-715(2).  The  revised  Act  should  incorporate  a  single 
provision,  in  place  of  section  52  of  the  existing  Act,  in  respect 
of  incidental  and  consequential  damages,  and  in  preference 
to  UCC  2-715(1)  and  2(a).  This  section  should  read  as  fol- 
lows: 


D^ 


••••The   Honourable   G.   A.   Gale   dissents   from   this   recommendation.   See, 
footnote  242,  supra. 
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A  seller's  or  buyer's  claim  for  damages  may  include  a 
claim  for  incidental  or  consequential  damages. 

32.  The  revised  Act  should  make  it  clear,  as  does  UCC  2-715(2) 
(b),  that  where  injury  to  person  or  property  is  alleged,  it  is 
sufficient  to"  show  that  the  injury  resulted  proximately  from 
breach  of  warranty. 

33.  A  provision  corresponding  to  UCC  2-712(1)  should  be  adop- 
ted in  the  revised  Act  permitting  the  buyer  to  cover  his  loss 
by  making  in  good  faith  and  without  any  unreasonable  delay 
any  reasonable  purchase  of  or  contract  to  purchase  goods  in 
substitution  for  those  due  from  the  seller  where  the  seller's 
conduct  amounts  to  a  substantial  breach  and  the  seller  repu- 
diates, fails  to  make  delivery  or  to  perform  an  act  due  before 
delivery,  or  where  the  buyer  rightfully  rejects  or  revokes  accep- 
tance. 

34.  Where  the  buyer  has  elected  to  cover,  he  should,  as  in  UCC 
2-712(2),  be  entitled  to  recover  as  damages  the  difference  be- 
tween the  cost  of  cover  and  the  contract  price  less  expenses, 
if  any,  saved  in  consequence  of  the  seller's  breach,  but  failure 
to  cover  should  not  bar  the  buyer  from  any  other  remedy. 

35.  A  buyer  who  elects  to  cover  should  be  bound  by  the  results 
of  his  election  in  claiming  his  damages.  The  recommended 
general  provision  in  the  revised  Act  dealing  with  the  compu- 
tation and  measure  of  the  buyer's  damages  should  state  that 
the  buyer  is  not  entitled  to  sue  for  the  difference  between  the 
contract  price  and  the  price  recommended  in  chapter  18, 
infra,  for  adoption  in  lieu  of  the  market  price,  if  his  actual 
loss  is  less  than  this  difference. 

36.  The  revised  Act  should  not  attempt  to  specify  the  circum- 
stances in  which  the  buyer  may  be  entitled  to  recover  en- 
hanced damages  on  the  ground  that  the  seller's  failure  to  per- 
form has  caused  him  to  lose  a  profitable  sub-contract  or  on 
the  ground  that  the  seller's  breach  has  involved  him  in  dam- 
age claims  brought  by  his  sub-buyer. 

37.  The  buyer  should  be  limited  to  such  damages  as  he  has  actually 
suffered  without  distinguishing  between  events  occurring  be- 
fore or  after  the  date  of  breach. 

38.  The  revised  Act  should  not  attempt  to  regulate  the  circum- 
stances in  which  a  claim  for  enhanced  damages  based  on  the 
buyer's  impecuniosity  or  inability  to  mitigate  his  damages  may 
be  recoverable. 

39.  Subject  to  recommendations  29,  31  and  32,  supra,  the  revised 
Act  should  not  attempt  to  codify  the  common  law  principles 
either  with  respect  to  the  measure  of  damages  recoverable  by 
the  buyer  where  the  goods  bought  are  intended  for  use  or  with 
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respect  to  his  right  to  elect  between  recovery  of  his  reliance  and 
expectancy  damages. 

40.  (a)   The  revised  Act  should  entitle  the  buyer  to  recover  so 

much  of  the  price  as  has  been  paid,  where  the  seller's 
conduct  amounts  to  a  substantial  breach  and  the  seller 
repudiates,  fails  to  make  delivery  or  to  perform  an  act  due 
before  delivery,  or  where  the  buyer  rightfully  rejects  or 
revokes  acceptance. 

(b)  Where  the  buyer  has  received  the  goods  any  claim  by  a 
buyer  to  recover  so  much  of  the  price  as  has  been  paid 
should  be  subject  to  such  a  reduction  on  account  of  any 
benefits  derived  by  him  from  the  use  or  possession  of  the 
goods  as  is  just  in  the  circumstances. 

41.  Recommendation  No.  40  should  apply  to  a  buyer's  claim  to 
recover  the  purchase  price  where  there  is  a  defect  in  the  seller's 
title.  The  seller  should  also  have  an  opportunity  to  cure  defects 
in  title  as  an  aspect  of  the  seller's  general  right  to  cure,  dis- 
cussed in  recommendations  5-11,  supra. 

42.  The  revised  Act  should  make  clear  that  the  buyer  is  not 
obliged  to  pursue  his  restitutionary  remedy  and  that,  as  under 
existing  law,  he  should  continue  to  have  the  option  of  suing 
for  damages. 
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CHAPTER  18    ISSUES  COMMON  TO  SELLER'S  AND  BUYER'S  REMEDIES 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  revised  Act  should  adopt  a  single  test  to  determine  the  circum- 
stances in  which  a  breach  of  a  contract  will  amount  to  a  substantial 
breach.  For  this  purpose,  the  following  definition  of  "substantial 
breach"  should  be  incorporated  in  the  revised  Act: 

'substantial  breach'  means  a  breach  of  contract  that  the  party 
in  breach  foresaw  or  ought  reasonably  to  have  foreseen  as 
likely  to  impair  substantially  the  value  of  the  contract  to  the 
other  party. 

2.  The  revised  Act  should  not  contain  a  definition  of  the  term  "avail- 
able market";  rather,  the  concept  of  an  available  market  and  other 
market  price  terminology  should  be  abandoned.  If,  however,  it  is 
decided  to  retain  the  concept  of  "available  market",  the  revised  Act 
should  adopt  a  provision  comparable  to  UCC  2-723(2)  as  a  means 
of  establishing  the  market  price  at  a  relevant  date  where  it  cannot 
otherwise  be  ascertained. 
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3.  The  revised  Act  should  adopt,  in  place  of  the  market  price  test 
contained  in  sections  48(3)  and  49(3)  of  the  existing  Sale  of  Goods 
Act,  a  test  of  commercially  reasonable  disposition  or  purchase.  Ac- 
cordingly, the  revised  Act  should  provide  that, 

(a)  where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and 
pay  for  the  goods  at  the  agreed  time  for  performance,  and  in 
circumstances  amounting  to  a  substantial  breach,  and  the  seller 
has  not  actually  resold,  the  measure  of  the  seller's  damages 
should  prima  facie  be  ascertained  by  the  difference  between  the 
contract  price  and  the  price  that  could  have  been  obtained  by 
a  commercially  reasonable  disposition  of  the  goods,  less  any 
expenses  saved  in  consequence  of  the  buyer's  breach;  and 

(b)  where  the  seller  wrongfully  neglects  or  refuses  to  deliver  the 
goods  at  the  agreed  time  for  performance  and  in  circumstances 
amounting  to  a  substantial  breach,  or  where  the  buyer  rightfully 
rejects  or  revokes  his  acceptance  of  the  goods,  and  the  buyer 
has  not  actually  covered,  the  measure  of  the  buyer's  damages 
should  prima  facie  be  ascertained  by  the  difference  between  the 
contract  price  and  the  price  at  which  the  goods  could  have  been 
obtained  in  a  commercially  reasonable  purchase,  less  any  ex- 
penses saved  in  consequence  of  the  seller's  breach. 

4.  For  the  purpose  of  measuring  the  aggrieved  party's  damages  in  ac- 
cordance with  the  test  of  commercially  reasonable  disposition  or  pur- 
chase, the  revised  Act  should  contain  a  rule  that  the  price  that  could 
have  been  obtained  by  a  commercially  reasonable  disposition  or 
purchase  of  the  goods  shall  be  the  price  obtaining  at  a  reasonable 
place. 

5.  The  revised  Act  should  incorporate  a  test,  in  place  of  the  test  con- 
tained in  sections  48(3)  and  49(3)  of  the  existing  Sale  of  Goods 
Act,  to  the  effect  that  the  aggrieved  party's  damages  should  be  de- 
termined with  reference  to  the  price  at  which  the  goods  could  have 
been  resold  or  purchased,  as  the  case  may  be,  within  a  reasonable 
time  after  the  aggrieved  party  learned  of  the  breach  by  the  other 
party. 

6.  A  section  comparable  to  UCC  2-609  entitling  one  party  to  demand 
adequate  assurance  of  performance  from  the  other  party  where  rea- 
sonable grounds  for  insecurity  arise  should  be  enacted  in  the  revised 
Act  subject  to  the  following  modifications: 

(i)    The  opening  sentence  of  UCC  2-609(1)  should  not  be  incor- 
porated in  the  comparable  provision  in  the  revised  Act. 
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(ii)  A  provision  comparable  to  UCC  2-609(2)  should  not  be  in- 
cluded in  the  revised  Act,  and  the  word  "commercially"  in 
the  phrase  "commercially  reasonable"  should  not  be  incorpor- 
ated in  the  provision  corresponding  to  UCC  2-609(1)  in  the 
revised  Act. 

(iii)  The  section  should  provide  that,  upon  adequate  assurance 
being  provided,  the  aggrieved  party's  obligation  to  perform  is 
restored,  but  that  he  is  not  liable  for  any  delay  occasioned  by 
his  suspension  of  performance. 

7.  The  extent  to  which  a  contract  may  impose  or  permit  standards 
deviating  from  those  incorporated  in  the  section  dealing  with  ade- 
quate assurance  of  performance  should  be  governed  by  the  proposed 
general  provision  in  the  revised  Act  delineating  the  extent  to  which 
the  parties  are  free  to  vary  the  provisions  of  the  Act. 

8.  The  right  to  seek  adequate  assurance  of  performance  should  not  be 
expressly  restricted  to  cases  where  the  person  seeking  adequate  as- 
surance of  performance  has  not  performed  his  obligations  under  the 
contract 

9.  The  provision  in  the  revised  Act  comparable  to  UCC  2-609,  unlike 
UCC  2-611(3),  should  not  confer  upon  the  aggrieved  party  the  right 
to  an  allowance  for  any  delay  occasioned  by  the  aggrieved  party's 
suspension  of  performance. 

10.  Provisions  comparable  to  UCC  2-610  and  UCC  2-611  dealing  with 
anticipatory  repudiation  should  be  incorporated  in  the  revised  Act, 
subject  to  recommendations  12  and  13 (a) ,  infra. 

11.  There  should  be  no  definition  of  repudiation  included  in  the  revised 
Act. 

12.  There  should  be  a  provision  included  in  the  section  of  the  revised 
Act  comparable  to  UCC  2-610  stipulating  that,  where  the  repudiating 
party  has  suffered  foreseeable  detriment  or  loss  as  a  result  of  his 
reliance  upon  a  notification  by  the  aggrieved  party  that  he  would 
await  performance  by  the  repudiating  party,  or  because  the  aggrieved 
party  has  urged  the  repudiating  party  to  perform,  the  aggrieved 
party 

(a)  should  not  be  able  to  exercise  his  remedies  unless  he  first  gives 
the  repudiating  party  reasonable  notice  of  his  intention  to  do  so; 
and 

(b)  should  be  liable  to  compensate  the  repudiating  party  for  such 
foreseeable  detriment  or  loss  as  he  has  suffered  before  the 
notice  mentioned  in  clause  (a). 

13.  The  revised  Act  should  contain  a  provision  requiring  the  aggrieved 
party  to  mitigate  his  damages  in  the  case  of  an  anticipatory  repudia- 
tion. Accordingly,  the  revised  Act  should  incorporate  the  following 
provisions : 
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(a)  a  subsection  modelled  on  section  336(1)  of  Restatement  of 
the  Law  of  Contracts,  rather  than  UCC  2-6 10(a),  stipulating 
that  the  repudiating  party  is  not  liable  in  any  event  for  loss  or 
damage  that  the  aggrieved  party  should  have  foreseen  and  could 
have  mitigated  or  avoided  without  undue  risk,  expense  or  preju- 
dice; 

(b)  a  section,  similar  to  UCC  2-704,  to  the  effect  that,  where  goods 
are  unfinished  at  the  time  of  a  breach,  the  seller  must  exercise 
reasonable  commercial  judgment  for  the  purposes  of  effective 
realization  and  avoidance  of  loss,  and  to  these  ends  the  seller 
may  complete  the  manufacture  and  wholly  identify  the  goods 
to  the  contract,  or  cease  manufacture  and  resell  for  scrap  or 
salvage  value,  or  proceed  in  any  other  reasonable  manner. 

14.  No  special  provision  should  be  adopted  to  determine  the  time  for 
the  measurement  of  damages  in  cases  of  anticipatory  repudiation. 
The  existing  common  law  rule  that  the  aggrieved  party's  damages 
are  to  be  assessed  as  at  the  time  fixed  for  performance  should  con- 
tinue to  apply,  subject  to  recommendation  No.  13,  supra,  imposing 
upon  an  aggrieved  party  a  duty  of  mitigation. 

15.  The  provision  in  the  revised  Act  comparable  to  section  30(1)  of  the 
present  Sale  of  Goods  Act,  which  specifies  that  the  buyer  is  not 
obliged  to  accept  delivery  by  instalments  unless  otherwise  agreed, 
should  constitute  a  separate  section  that  is  wholly  severed  from  the 
section  dealing  with  remedies  for  breach  of  an  instalment  contract. 

16.  A  definition  of  instalment  contract  modelled  upon  that  found  in 
UCC  2-612(1)  should  be  adopted  in  the  revised  Ontario  Act. 

17.  The  revised  Act  should  provide  that  a  contract  may  be  an  instalment 
contract  even  though  it  contains  a  clause  to  the  effect  that  each  de- 
livery is  a  separate  contract. 

18.  With  the  exception  of  recommendation  No.  20,  infra,  the  same  rules 
should  govern  breaches  of  instalment  contracts  by  both  buyers  and 

sellers. 

19.  The  revised  Act  should  provide  that,  if  a  non-conformity  or  breach 
with  respect  to  one  or  more  instalments  substantially  and  foreseeably 
impairs  the  value  of  the  whole  contract  to  the  other  party,  there  is 
a  substantial  breach  of  the  whole  contract. 

20.  The  revised  Act  should  provide  that,  if  the  seller's  breach  is  of  such  a 
substantial  character  that  it  foreseeably  impairs  the  value  of  the  whole 
contract  to  the  buyer,  the  buyer  should  be  able  to  revoke  his  accept- 
ance of  any  previously  delivered  instalments,  but  only  in  the  following 
circumstances:  if  the  revocation  occurs  within  a  reasonable  time  after 
the  buyer  discovers  or  should  have  discovered  the  ground  for  revo- 
cation; if  there  has  been  no  substantial  change  in  the  condition  of 
the  goods  which  is  not  caused  by  their  own  defects  or  by  casualty 
suffered  by  them  while  at  the  seller's  risk;  and,  if  notification  of  the 
revocation  is  given  to  the  seller. 
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21.  Both  the  buyer  and  the  seller  should  have  the  same  rights  with  re- 
spect to  a  breach  by  the  other  party  concerning  a  single  instalment 
that  they  would  have  had  if  that  instalment  had  been  a  separate 
contract. 

22.  The  revised  Act  should  not  include  a  provision  comparable  to  the 
second  sentence  of  UCC  2-612(3)  specifying  conditions  of  rein- 
statement of  the  whole  contract. 


CHAPTER  19     MISCELLANEOUS  ISSUES 
REPORT  ON  PRODUCTS  LIABILITY  (1979) 


RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  The  Crown  should  be  bound  by  the  provisions  of  the  proposed  re- 
vised Sale  of  Goods  Act. 

2.  Actions  involving  contracts  of  sale  should  not  be  subject  to  a  special 
limitation  period;  a  provision  comparable  to  UCC  2-725  should  not 
be  adopted  in  the  revised  Ontario  Act 

3.  The  revised  Act  should  not  contain  any  conflict  of  laws  provisions. 

4.  The  revised  Act  should  only  apply  to  contracts  of  sale  and  other 
transactions  to  which  the  Act  applies  that  are  entered  into  on  or  after 
the  day  on  which  the  Act  comes  into  force. 

5.  The  existing  Sale  of  Goods  Act  should  be  repealed  except  for  con- 
tracts of  sale  entered  into  before  the  day  on  which  the  Act  comes 
into  force. 

6.  The  revised  Act  should  contain  no  general  provisions  with  respect 
to  the  resolution  of  any  conflict  between  the  revised  Act  and  any 
other  legislation;  rather,  such  conflicts  should  be  resolved  according 
to  the  normal  rules  of  statutory  construction. 
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REPORT  ON  PRODUCTS  LIABILITY  (1979) 

This  report  is  concerned  principally  with  the  nature  and  scope  of  the 
civil  liability  of  persons  who  supply  defective  products  to  a  purchaser, 
ultimate  user,  or  other  person,  for  injuries  caused  by  such  products.   It  is 
not  concerned  with  the  right  of  a  buyer  to  recover  the  deficient  value  of  a 
defective  product.  That  subject  has  been  dealt  with  in  the  Commission's 
1972  Report  on  Consumer  Warranties  and  Guarantees  in  the  Sale  of  Goods, 
and  in  its  1979  Report  on  Sale  of  Goods.  Nor  is  this  report  concerned  with 
the  administrative  and  criminal  aspects  of  product  standard  regulation. 


i 


52-2 
REPORT  ON  PRODUCTS  LIABILITY  (1979) 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 

1.  Ontario  should  enact  a  principle  of  .strict  liability  in  accordance  with 
recommendations  2  and  3  below,  (p.  64) 

2.  A  person  who  supplies  a  defective  product  that  causes  injury  should  be 
strictly  liable  in  tort  for  damages,  (p.  64)i 

3.  A  person  who  supplies  a  product  and  who  fnakes  a  false  statement 
concerning  the  product,  reliance  upon  which  causes  injury,  should  be 
strictly  liable  in  tort  for  damages,  whether  or  not  the  reliance  is  that  of  the 
person  injured,  (p.  65) 

4.  Subject  to  recommendation  5,  the  principle  of  strict  liability  proposed  in 
recommendations  2  and  3  should  cover  personal  injury  and  damage  to 
property,  together  with  economic  loss  directly  consequent  thereon, 
(pp.  81-85) 

5.  The  principle  of  strict  liability  proposed  in  recommendations  2  and  3 
should  not  extend  to  damage  to  property  used  in  the  course  of  carrying  on 
a  business,  (pp.  82,  85) 

•6.  The  principle  of  strict  liability  proposed  in  recommendations  2  and  3 
should  not  extend  to  pure  economic  loss.  (pp.  84-85) 

7.  Compensation  for  injury  or  damage  caused  by  a  defective  product  or  by 
reliance  upon  a  false  statement  made  by  a  supplier  concerning  a  product 
should  not  be  subject  to  a  monetary  limit  as  to  either  the  amount 
recoverable  by  any  one  plaintiff  on  a  given  set  of  facts  or  the  total  sum  for 
which  a  defendant  might  be  liable  in  respect  of  any  one  product  or  run  of 
products,  (p.  86) 

8.  No  special  limitation  period  or  cut-off  period  should  be  prescribed  in 
respect  of  actions  for  the  recovery  of  damages  under  the  proposed 
principle  of  strict  liability,  (pp.  87,  89) 

9.  The  proposed  principle  of  strict  liability  should  apply  to  all  products,  that 
is,  any  tangible  goods  whether  or  not  they  are  attached  to  or  incorporated 
into  real  or  personal  property,  (p.  92) 

10.  The  proposed  principle  of  strict  liability  should  apply  to  a  person  who 
supplies  a  product  in  the  course  of  his  business  but  only  in  the  case  of 
products  of  a  kind  that  it  is  his  business  to  supply;  it  should  not  apply  to  a 
person  who  supplies  a  product  in  a  non-business  context,  (p.  93) 

11.  A  person  should  be  liable  under  the  proposed  principle  of  strict  liability 
notwithstanding  that  he  has  not  previously  supplied  products  of  the  same 
kind  as  the  product  supplied,  or  that  he  supplied  the  product  for 
promotional  purposes,  (p.  93) 


"Dr.  Derek  Mendes  da  Costa,  the  Chairman  of  toe  Commtssion,  and  the  Honourable  (LA.  Bell 
<f«eo(  in  part  from  this  recommendation.  See  supra,  ch.  7,  footnote  23^at  pp.  84-S5. 
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12.  The  class  of  person  entitled  to  recover  under  the  proposed  principle  of 
strict  liability  should  not  be  restricted  in  any  way  other  than  by  the  general 
tort  limitations  of  proximity  and  causation,  (p.  94) 

13.  In  particular,  where  a  person  is  injured  or  killed  under  circumstances 
where  the  person  is  entitled  under  the  proposed  principle  of  strict  liability 
to  recover  damages,  or  would  have  been  so  entitled  if  not  killed,  the 
spouse  as  defined  by  Part  II  of  The  Family  Law  Reform  Act,  1978, 
children,  grandchildren,  parents,  grandparents,  brothers  and  sisters  of  the 
person  should  be  entitled  to  recover  their  pecuniary  loss  resulting  from 
the  injury  or  death  from  the  person  from  whom  the  person  injured  or 
killed  is  entitled  to  recover  or  would  have  been  entitled  if  not  killed,  and  to 
maintain  an  action  for  the  purpose  in  a  court  of  competent  jurisdiction, 
and  Part  V,  except  subsection  1  of  section  60,  of  The  Family  Law  Reform 
Act,  1978  should  apply  mutatis  mutandis  to  any  such  action,  (p.  94) 

14.  In  determining  whether  or  not  a  product  is  a  defective  product,  any 
relevant  standard  established  by  law  may  be  taken  into  account,  (p.  96) 

1 5.  The  defence  of  assumption  of  risk  should  be  available  under  the  proposed 
principle  of  strict  liability,  (p.  96) 

16.  Where  injury  or  damage  is  caused  or  contributed  to  partly  by  a  supplier  of 
a  defective  product  or  by  reliance  upon  a  false  statement  made  by  a 
supplier  concerning  a  product  and  partly  by  the  fault  or  neglect  of  the 
person  suffering  the  injury  or  damage,  damages  should  be  apportioned  in 
accordance  with  the  degree  of  the  responsibility  of  each  for  the  injury  or 
damage,  (p.  97) 

17.  Where  it  is  not  practicable  to  determine  the  respective  degree  of 
responsibility  of  the  supplier  and  of  the  person  suffering  the  injury  or 
damage,  the  parties  should  be  deemed  to  be  equally  responsible  for  the 
injury  or  damage  suffered,  and  damages  should  be  apportioned 
accordingly,  (p.  97) 

18.  An  oral  or  written  agreement,  notice,  statement  or  provision  of  any  kind 
purporting  to  exclude  or  restrict  liability  under  recommendations  2  and  3 
or  to  limit  any  remedy  available  thereunder  should  be  void.  (p.  98) 

19.  Subject  to  recommendation  20  and  to  any  agreement  express  or  implied,  a 
person  who  is  liable,  under  the  proposed  Products  Liability  Act  or 
otherwise,  for  injury  or  damage  caused  by  a  defective  product  or  by 
reliance  upon  a  false  statement  made  by  a  supplier  concerning  a  product 
should  be  entitled  to  be  indemnified  by  any  prior  supplier  of  the  product 
who  would  be  liable  under  the  proposed  Products  Liability  Act  for  the 
injury  or  damage  that  gave  rise  to  the  liability,  (p.    100) 

20.  Where  injury  or  damage  is  caused  or  contributed  to  partly  by  a  supplier  of 
a  defective  product  or  by  reliance  upon  a  false  statement  made  by  a 
supplier  concerning  a  product  and  partly  by  the  fault  or  neglect  of  another 
person,  whether  or  not  a  supplier  of  the  product,  for  which  that  other 
person  would  be  liable  to  the  person  suffering  the  injury  or  damage,  both 
the  supplier  and  the  other  person  should  be  jointly  and  severally  liable  to 
the  person  suffering  the  injury  or  damage,  but  as  between  themselves, 
subject  to  any  agreement  express  or  implied,  each  should  contribute  to  the 
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amount  of  the  damages  in  accordance  with  the  degree  of  the  responsibility 
of  each  for  the  injury  or  damage,  (pp.  100-01) 

21.  Where  it  is  not  practicable  to  determine  the  respective  degree  of 
responsibility  of  the  supplier  and  of  the  other  person,  the  supplier  and  the 
other  person  should  be  deemed  to  be  equally  responsible  for  the  injury  or 
damage  suffered,  and  each  should  contribute  to  the  amount  of  damages 
accordingly,  (p.    101) 

22.  A  person  who  settles  for  a  reasonable  sum  a  claim  under  the  proposed 
Products  Liability  Act  for  injury  or  damage  caused  by  a  defective  product 
or  by  reliance  upon  a  false  statement  made  by  a  supplier  concerning  a 
product  should  be  entitled  to  claim  contribution  in  accordance  with 
recommendation  20  and,  in  the  event  that  the  amount  of  the  settlement  is 
determined  to  be  excessive,  contribution  should  be  calculated  in 
accordance  with  the  amount  for  which  the  claim  should  have  been  settled, 
(pp.  101-02) 

23.  A  person  who  settles  for  a  reasonable  sum  a  claim  under  the  proposed 
Products  Liability  Act  or  otherwise  for  injury  or  damage  caused  by  a 
defective  product  or  by  reliance  upon  a  false  statement  made  by  a  supplier 
concerning  a  product  should  be  entitled  to  be  indemnified  by  any  prior 
supplier  of  the  product  who  would  be  liable  under  the  proposed  Products 
Liability  Act  for  the  injury  or  damage  that  gave  rise  to  the  liability  and,  in 
the  event  that  the  amount  of  the  settlement  is  determined  to  be  excessive, 
the  indemnity  should  be  calculated  in  accordance  with  the  amount  for 
which  the  claim  should  have  been  settled,  (pp.  101-02) 

24.  Proceedings  for  contribution  or  for  indemnity  should  not  be  permitted 
after  the  expiration  of  any  limitation  period  that  would  bar  an  action 
against  the  person  from  whom  contribution  or  indemnity  is  claimed,  or 
after  one  year  after  judgment  or  settlement,  whichever  is  later,  (p.    102) 

25.  Any  action  under  the  proposed  principle  of  strict  liability  should  be  tried 
before  a  judge  without  a  jury.  (p.    104) 

26.  The  rights  and  liabilities  created  by  the  proposed  Products  Liability  Act 
should  be  in  addition  to  rights  and  liabilities  otherwise  provided  by  law. 
(p.    105) 

27.  An  action  should  be  maintainable  under  the  proposed  Products  Liability 
Act  where  apart  from  that  Act  the  court  would  havejurisdiction  or  where 
the  supplier  at  the  time  of  the  supply  of  the  product  carried  on  business  in 
Ontario,  whether  or  not  the  product  was  purchased  or  otherwise  acquired 
in  Ontario,  (pp.  1 12-13) 

28.  In  an  action  pursuant  to  the  proposed  Products  Liability  Act,  the  rights 
and  liabilities  of  a  supplier  should  be  governed  by  the  internal  law  of 
Ontario  where  the  internal  law  of  Ontario  would  now  be  applicable  or 
where  the  supplier  at  the  time  of  the  supply  of  the  product  carried  on 
business  in  Ontario,  (p.    122) 

29.  For  the  purposes  of  recommendations  27  and  28,  a  supplier  of  a  defective 
product  or  a  supplier  of  a  product  who  makes  a  false  statement 
concerning  that  product  should  be  deemed  to  have  carried  on  business  in 
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Ontario  where  the  product  or  identical  products  supplied  by  him  were 
available  or  accessible  in  Ontario  through  commercial  channels  with  his 
consent,  express  or  implied,  or  where  the  supplier  has  acted  in  any  way  to 
further  the  supply  of  the  product  or  identical  products  in  Ontario, 
(pp.  113,  122) 

30.  Any  party  to  an  action  brought  under  the  proposed  Products  Liability 
Act  should  be  capable  of  being  served  out  of  Ontario  in  the  manner 
prescribed  by  the  rules  of  court,  (p.   1 13) 

31.  The  Crown  should  be  bound  by  the  proposed  Products  Liability  Act. 
(P-   125) 

32.  The  proposed  Products  Liability  Act  should  apply  only  to  injury  or 
damage  occurring  on  or  after  the  day  on  which  the  Act  comes  into  force, 
(p.   125) 

33.  The  Uniform  Law  Conference  of  Canada  should  be  asked  to  explore  the 
possibility  of  a  Uniform  Products  Liability  Act.  (p.   125) 
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REPORT  ON  THE  ENFORCEMENT  OF  JUDGMENT  DEBTS 
AND  RELATED   MATTERS,  PARTI   (1981) 

The  Commission's  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters  is  a  response  to  administrative,  substantive  and 
procedural  deficiencies  in  the  present  law  and  practice  pertaining  to 
debtor-creditor  relations,  and  is  an  attempt  to  deal  with  these  deficiencies 
comprehensively. 

Part  I  of  the  report  begins  with  a  consideration  of  the  methods  by 
which  a  financially  overcommitted  debtor,  and  particularly  a  judgment 
debtor,  may  pay  his  debts  by  instalments  and  thereby  avoid  the  imposition 
of  traditional  enforcement  measures  against  him.  Chapter  2  deals  with  Part 
in  of  the  proposed  federal  bankruptcy  legislation  (Bill  C-12,  1980)  and 
with  provincial  consolidation  orders,  instalment  payment  plans  and  stays  of 
enforcement  proceedings.  With  chapter  3,  the  Commission  commences  its 
study  of  the  organizational  and  administrative  aspects  of  enforcement. 
Chapter  3  recommends  the  creation  of  a  new,  integrated  enforcement 
office  for  each  county  under  the  direction  of  the  sheriff.   Finally,  in 
chapter  4,  the  Commission  discusses  the  means  by  which  a  judgment 
creditor  and  the  enforcement  office  may  obtain  information  concerning  a 
debtor's  property. 
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REPORT  ON  THE  ENFORCEMENT  OF  JUDGMENT  DEBTS  AND  RELATED 
MATTERS,  PART  I  (1981) 

SUMMARY  OF 
RECOMMENDATIONS 


~ 


The  Commission  makes  the  following  recommendations: 


CHAPTER  1 

1.  New  legislation  should  establish  a  reorganized,  comprehensive  and 
coordinated  enforcement  system,  integrating  virtually  all  enforcement 
measures  under  a  single  new  statutory  regime. 

2.  At  the  heart  of  this  enforcement  system  should  be  a  new  enforcement 
office  under  the  supervision  and  control  of  the  sheriff.  This  office  should 
be  responsible  for  the  administration  of  a  new  body  of  law  concerning 
the  enforcement  of  judgment  debts  to  be  proposed  by  the  Commission. 

3.  To  the  greatest  extent  possible,  uniform  statutory  and  regulatory 
provisions  should  govern  the  enforcement  of  money  judgments  from 
every  court  level;  exceptions  to  this  general  rule  should  be  countenanced 
only  where  clearly  warranted  in  all  the  circumstances. 


CHAPTER  2 

4.  The  principle  enunciated  in  section  16  of  Bill  C-12,  the  proposed  new 
federal  bankruptcy  legislation,  whereby  the  provinces  may  administer 
the  orderly  payment  of  debts  scheme  contained  in  Part  III  of  Bill  C-12, 
should  be  endorsed  by  Ontario. 

5.  Ontario  should  administer  a  Part  III  scheme  (amended  in  accordance 
with  our  recommendations),  which  should  be  integrated  as  far  as 
possible  with  such  existing  provincial  institutions  as  the  Office  of  the 
Referee  and  the  debtor-creditor  counselling  services. 

6.  Power  should  be  conferred  on  the  Lieutenant  Governor  in  Council  of 
Ontario  to  promulgate  regulations  regarding  an  orderly  payment  of 
debts  scheme.  However,  in  light  of  federal  jurisdiction  over  "Bank- 
ruptcy and  Insolvency",  the  regulations  should  come  into  effect  only 
upon  the  approval  of  the  Governor  General  in  Council. 

7.  A  Chief  Administrator  should  be  appointed  by  the  Province  and  granted 
overall  supervisory  control  of  a  Part  III  orderly  payment  of  debts 
scheme  in  Ontario.  Administrators  should  be  appointed  by  the  Province 
in  such  areas  as  may  be  determined  by  the  Province  and  should  have  the 
immediate  and  direct  decision-making  powers  under  Part  III.  Where 
required,  Deputy  Administrators  also  should  be  appointed  by  the 
Province  to  assist  Administrators  in  collecting  information  required  to 
administer  a  Part  III  orderly  payment  of  debts  scheme.  An  Administra- 
tor should  be  responsible  for  the  formulation  of  a  debtor's  proposal  for  a 
Part  III  arrangement,  its  submission  to  the  creditors,  and  the 
administration  of  the  subsequent  arrangement,  as  recommended  below. 

8.  Consideration  should  be  given  to  appointing  small  claims  court  Referees 
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as  Part  III  Administrators.  Neither  the  sheriff  nor  his  officers  ought  to 
fill  the  position  of  Administrator. 

9.    Administrators  and  their  offices  ought  to  be  located  throughout  Ontario 
in  such  manner  as  to  permit  relatively  easy  access  to  their  services. 

10.  Where  a  creditor  seeks  to  invoke  any  of  the  traditional  modes  of 
enforcement,  the  material  served  on  the  debtor,  as  part  of  such 
enforcement,  ought  to  include  information  respecting  the  orderly 
payment  of  debts  scheme  adopted  for  Ontario.  Further  efforts  to  inform 
debtors  of  this  scheme  should  be  made  by  the  enforcement  office,  the 
small  claims  court  Referee  and  by  means  of  an  official  explanatory 
brochure. 

1 1 .  Part  III  of  Bill  C- 1 2  should  be  amended  by  the  Parliament  of  Canada  to 
reflect  the  substance  of  the  model  scheme  proposed  below. 

1 2.  Any  overcommitted  debtor,  including  a  small  businessman,  who  wishes 
assistance  in  paying  his  debts,  should  be  entitled  to  apply  to  an 
Administrator  for  a  Part  III  arrangement,  which  is  a  plan  for  periodic 
payment,  in  full  or  in  part,  of  all  or  most  of  his  outstanding  debts. 

13.  To  qualify  for  an  arrangement,  the  debtor  applicant  should  have  to  meet 
the  following  requirements: 

( 1 )  he  must  be  unable  to  pay  his  debts  as  they  come  due; 

(2)  he  must  owe  less  than  $20,000  or  such  other  amount  as  may  be 
prescribed  by  regulation  except  that,  for  the  purpose  of  calculating 
the  amount  of  debts  of  the  debtor,  no  account  shall  be  taken  of 
debts  secured  by  real  property  that  is  the  debtor's  principal 
residence; 

(3)  he  must  be  able  to  pay  for  his  essential  ongoing  living  and  business 
expenses,  including,  but  not  limited  to,  food,  rent  or  mortgage 
payments,  clothing,  medical  treatment,  child,  spousal  and  parental 
maintenance  payments  (whether  ordered  by  a  court  or  otherwise), 
transportation,  insurance  premiums,  utilities,  union  dues  and 
employees'  wages;  and 

(4)  he  must  be  able  to  pay  any  unpaid  fine  or  penalty  imposed  by  a 
court,  together  with  any  debt  arising  out  of  a  recognizance  or  as  a 
result  of  his  acting  as  a  surety  under  the  provisions  of  the  Criminal 
Code. 

14.  If  the  debtor  is  married,  the  debtor  and  his  or  her  spouse  should  be 
permitted  to  make  a  joint  application  and,  in  such  case,  they  should  be 
treated  as  one  person  in  respect  of  their  debts,  whether  jointly  or 
severally  incurred. 

15.  Subject  to  certain  proposals  made  below,  from  the  time  of  filing  an 
application  for  an  arrangement,  a  complete  stay  of  proceedings  should 
be  imposed  with  respect  to  all  actions  and  activities  concerning  the 
collection  of  debts  from  the  applicant  debtor  by  a  creditor  with  an 
admissible  claim. 

16.  A  debtor  should  be  entitled  to  respond  to  the  service  of  a  writ  of 
summons  or  to  any  other  legal  proceeding,  where  such  a  response  is 
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necessary  to  protect  his  legal  position  or  preserve  his  rights  vis-a-vis  his 
creditors. 

17.  The  stay  of  proceedings  proposed  above  should  be  lifted  where: 

( 1 )  the  debtor's  application  is  withdrawn  or  rejected; 

(2)  the  proposed  arrangement  is  rejected; 

(3)  the  arrangement  is  annulled;  or 

(4)  a  county  or  district  court,  on  the  application  of  a  creditor,  sb  orders, 
in  which  case  the  court  may  impose  such  terms  and  conditions  as  it 
deems  desirable. 

1 8.  If  the  debtor's  application  is  rejected,  no  additional  stay  of  proceedings 
ought  to  be  granted  to  him  for  six  months  from  the  date  on  which  the 
application  was  rejected,  although  he  should  be  entitled  to  submit  other 
applications  during  this  period. 

19.  In  order  to  give  effect  to  the  stay  of  proceedings  proposal,  the 
Administrator  should  be  required  to  notify  the  proposed  new  enforce- 
ment office  of  the  stay  immediately  subsequent  to  the  debtor's 
application. 

20.  Inasmuch  as  the  stay  applies  only  to  creditors  with  admissible  claims, 
the  Administrator  should  make  all  reasonable  attempts  to  inform  the 
enforcement  office  of  those  creditors  having  such  claims. 

21.  Both  the  debtor  and  the  creditors  should  be  entitled  to  appeal  the 
decision  of  a  county  or  district  court  concerning  the  lifting  of  the  stay 
with  respect  to  a  particular  claim  (see  Recommendation  17(4)). 

22.  The  debtor  should  be  required  to  assist  the  Administrator  by  disclosing 
all  information  relevant  to  an  arrangement.  Such  information  ought  to 
include,  among  other  things: 

(1)  a  list  of  all  creditors  with  the  amount  owing  to  each  creditor,  the 
nature  of  the  debts  and  a  statement  of  any  security  held; 

(2)  a  statement  disclosing  all  probable  sources  of  present  and  future 
income  and  property; 

(3)  a  list  of  the  debtor's  necessary  ongoing  living  and  business  expenses 
(including  the  items  mentioned  in  Recommendation  1 3  (3));  and 

(4)  any  agreement  between  the  debtor  and  a  relative  concerning  the 
disposition  or  settlement  of  his  property,  as  well  as  any  transfer  of 
his  property  not  in  the  ordinary  course  of  business  or  any  transfer 
by  way  of  gift. 

23.  Subsequent  to  disclosing  information  about  his  necessary  ongoing  living 
and  business  expenses,  the  debtor,  with  the  assistance  of  the  Adminis- 
trator, should  prepare  a  budget  for  these  expenses. 

24.  After  obtaining  the  information  referred  to  above,  the  Administrator 
first  should  be  under  an  obligation  to  determine  whether  the  debtor 
meets  the  qualifying  requirements  for  an  arrangement  (sec  Recommen- 
dation 1 3).  He  then  should  assess  whether  the  debtor  will  have  sufficient 
remaining  funds  to  make  regular  periodic  payments  under  one  of-the 
following  types  of  arrangement: 
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(1)  a  consolidation  arrangement,  providing  for  full  payment  to  all 
creditors  by  instalments  within  a  three  year  period; 

(2)  a  composition  arrangement,  providing  for  partial  payment  to  all 
creditors  by  instalments  within  a  three  year  period;  or 

(3)  a  combination  arrangement,  providing  for  full  payment  of  some 
debts  and  partial  payment  of  the  remaining  debts  by  instalments 
within  a  three  year  period. 

25.  The  Administrator  should  be  empowered  expressly  to  administer  as  an 
official  Part  III  arrangement  any  other  type  of  consensual  agreement 
between  the  debtor  and  his  creditors,  so  long  as  the  debtor  is  able  to  meet 
the  qualifying  requirements  proposed  in  Recommendation  13. 

26.  If  the  debtor  does  not  meet  the  qualifying  requirements,  or  if  the 
Administrator  decides  that  there  is  no  reasonable  prospect  that  the 
debtor  will  be  able  to  pay  his  outstanding  debts,  in  full  or  in  part,  within 
the  three  year  period,  or  if  the  debtor  has  not  disclosed  all  the 
information  necessary  to  the  making  of  an  arrangement,  the  Adminis- 
trator should  be  required  to  refuse  to  prepare  a  proposed  arrangement, 
and  should  notify  the  creditors  in  writing  forthwith  that  there  is  to  be  no 
arrangement  and  that  their  normal  rights  of  enforcement  are  revived.  In 
addition,  the  Administrator  should  notify  the  enforcement  office 
immediately  that  the  stay  of  proceedings  has  been  lifted. 

27.  If  circumstances  warrant  the  making  of  an  arrangment,  the  Adminis- 
trator should  send  forthwith  a  notice  to  all  creditors  named  by  the 
debtor  that  the  debtor  has  filed  an  application  for  an  arrangement.  He 
should  notify  the  enforcement  office  immediately  of  this  new  develop- 
ment. 

28.  The  notice  of  application  should  list  all  creditors  and  their  individual 
claims,  according  to  the  information  supplied  or  confirmed  by  the 
debtor.  In  addition,  the  notice  should  show  the  amount  that  the 
Administrator  anticipates  the  debtor  will  be  able  to  pay  periodically  on 
his  debts.  The  notice  ought  to  be  accompanied  by  a  prescribed  proof  of 
claim  form  to  be  used  by  all  creditors  in  verifying  or  disputing  the 
amount  said  to  be  owing  to  them.  Secured  creditors  ought  to  receive  a 
prescribed  form  to  use  in  registering  their  decision  regarding  their 
participation  in  an  arrangement. 

29.  To  be  included  in  a  proposed  arrangement,  a  creditor  or  a  person 
authorized  by  a  creditor  should  be  required  to  return  the  prescribed 
proof  of  claim  form  within  thirty  days  from  the  date  it  was  mailed  by  the 
Administrator.  If  the  proof  of  claim  has  not  been  returned  to  the 
Administrator  in  due  time,  subject  to  the  provision  to  be  proposed 
immediately  below,  the  creditor  should  be  barred  from  participating  in 
the  arrangement.  In  the  event  that  a  creditor  with  an  admissible  claim  is 
barred  because  of  his  failure  to  respond,  the  stay  of  proceedings 
provision  nonetheless  should  continue  to  apply  to  him. 

30.  Where  an  arrangement  has  been  made,  a  creditor  with  an  admissible 
claim  who  has  been  barred  from  participation  because  of  his  failure  to 
return  a  proof  of  claim  form  within  the  thirty  day  period,  but  who  did 
not  have  actual  knowledge  of  the  Part  III  proceedings  prior  to  the  expiry 
of  that  period,  should  be  entitled  to  apply  to  the  Administrator  as  a  late 
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claimant  in  order  to  participate  in  the  existing  arrangement  (see 
Recommendations  69  el  seq.). 

31.  If  a  duly  completed  proof  of  claim  form  is  returned  by  a  creditor  within 
the  proposed  thirty  day  period,  the  Administrator  should  include  the 
claim  in  the  arrangement  if  it  is  admissible. 

32.  Except  for  special  provisions  regarding  secured  creditors  (see  Recom- 
mendations 37  et  seq.),  a  claim  should  be  admissible  for  any  debt  to 
which  the  debtor  was  subject  at  the  date  of  the  application  for  the 
arrangement,  where  the  debt  is  payable  immediately  or  at  a  future  time, 
and  where  it  is  liquidated,  certain,  secured  or  unsecured. 

33.  The  Administrator  should  be  empowered  to  allow  or  to  disallow,  in 
whole  or  in  part,  any  claim.  Where  he  disallows  a  claim,  he  should 
forthwith  send  the  creditor  a  notice  setting  forth  his  reasons  for  the 
disallowance.  Where  the  debtor  has  disputed  a  claim  that  the 
Administrator  allows,  the  Administrator  should  likewise  notify  the 
debtor.  Both  the  debtor  and  the  creditor  should  be  given  the  right  to 
appeal  the  Administrator's  decision  to  the  county  or  district  court. 

34.  Interest  already  owing  at  the  date  of  the  debtor's  application  for  an 
arrangement  should  be  included  as  part  of  the  creditor's  claim,  whether 
the  claim  is  for  a  debt  payable  immediately  or  in  the  future. 

35.  No  interest  accruing  subsequent  to  the  date  of  the  debtor's  application 
should  be  included  in  a  composition  arrangement.  However,  in  a 
consolidation  arrangement,  the  Administrator  should  have  jurisdiction 
to  establish  an  interest  rate  separate  from  the  contract  rate  previously 
agreed  upon  by  the  parties.  The  new  interest  rate  should  be  the  same  for 
all  creditors  in  the  arrangement.  In  determining  what  the  new  post- 
application  interest  rate  should  be  in  a  consolidation  arrangement,  the 
Administrator  should  be  required  to  consider  all  the  circumstances  and 
to  establish  an  appropriate  rate,  not  exceeding  the  prevailing  prime  rate 
of  interest.  A  right  of  appeal  to  the  county  or  district  court  should  be 
given  to  both  the  debtor  and  the  creditors  involved. 

36.  Where  the  cost  of  money  borrowed  by  the  debtor  is  excessive,  or  where 
the  terms  of  a  transaction  giving  rise  to  a  claim  are  harsh  or 
unconscionable,  the  Administrator  should  be  empowered  by  statute  to 
disallow  the  claim  to  the  extent  that  it  is  unenforceable  under  any  Act  of 
Parliament  or  of  the  Ontario  Legislative  Assembly  governing  harsh  or 
unconscionable  transactions.  A  right  of  appeal  to  the  county  or  district 
court  from  the  Administrator's  decision  should  be  provided  for  both  the 
debtor  and  the  creditor. 

37.  All  secured  creditors  should  be  included  automatically  in  a  proposed 
arrangement  except  those  who  meet  both  of  the  following  requirements: 

(1)  they  have  received  less  than  two-thirds  payment  on  their  security 
agreement;  and 

(2)  they  inform  the  Administrator,  within  twenty-one  days  from  the 
mailing  of  the  notice  of  the  application  for  an  arrangement,  that 
they  do  not  wish  to  participate  in  the  arrangement. 

38.  As  a  general  rule,  if  a  secured  creditor  who  qualifies  for  exclusion  from 
an  arrangement  elects  not  to  participate  within  the  twenty-one  day 
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period,  he  should  be  permitted  to  repossess  and  realize  on  his  security, 
but  thereafter  he  should  not  be  entitled  to  claim  for  any  deficiency,  and 
the  debtor  should  be  released  in  full  from  the  secured  creditor's  claim. 

39.  If  the  creditor's  claim  is  secured  on  a  chattel  that  the  Administrator 
determines  must  be  retained  by  the  debtor  if  he  is  to  meet  his  obligations 
under  the  arrangement,  the  secured  creditor  should  not  be  entitled  to 
exercise  his  option  to  stay  out  of  the  arrangement,  but  the  Administrator 
should  be  empowered  to  provide  for  payment  to  the  secured  creditor  on  a 
more  favourable  basis  than  that  fixed  for  other  creditors. 

40.  In  determining  whether  a  chattel  is  essential  to  the  debtor's  ability  to 
meet  his  obligations  under  the  arrangement,  the  Administrator  should 
be  required  to  consider  all  the  circumstances  of  the  case,  including  the 
exemptions  under  applicable  provincial  legislation. 

41.  Notwithstanding  the  above  proposals,  a  claim  of  a  secured  creditor 
ought  to  be  admissible,  and  therefore  automatically  included  in  an 
arrangement,  if: 

(1)  within  six  months  before  the  debtor  applied  for  the  arrangement, 
the  debtor  and  the  secured  creditor  entered  into  a  refinancing 
contract  whereby  a  former  debt  to  the  creditor  was  extinguished 
and  the  amount  outstanding  on  the  former  debt  was  included  in  the 
new  contract  as  all  or  part  of  the  amount  payable  to  the  creditor 
under  the  new  contract;  and 

(2)  the  debtor  has  paid  less  than  two-thirds  of  the  new  debt  but  more 
than  two-thirds  of  the  original  debt. 

42.  After  determining  which  claims  are  admissible,  the  Administrator 
should  prepare  the  proposed  arrangement,  which  should  set  forth  the 
amounts  to  be  paid  by  the  debtor  into  the  administrative  office  on  a 
periodic  basis.  The  proposed  arrangement  should  state  the  amount 
owing  to  each  creditor  and  should  provide  a  reasonably  detailed  scheme 
for  the  distribution  of  the  money  paid  into  the  administrative  office. 

43.  Sums  should  be  paid  to  all  creditors  on  a  pro  rata  basis,  except  that  the 
following  claims  for  arrears  should  be  paid  in  priority  to  any  other 
claims  and  in  the  order  set  forth  below: 

(1)  arrears  owing  on  a  prior  agreement,  order  or  judgment  for  the 
maintenance  of  a  child,  spouse  or  other  dependant; 

(2)  up  to  three  months  arrears  of  wages  payable  to  an  employee 
employed  by  the  debtor; 

(3)  arrears  of  rent  and  mortgage  payments  on  the  debtor's  family  home 
and  business  premises;  and 

(4)  arrears  owing  to  utility  companies  for  electricity  and  water  or  for 
gas,  oil  and  other  fuel,  with  respect  to  the  debtor's  family  home  and 
business  premises. 

44.  All  creditors  with  admissible  claims,  who  have  filed  proofs  of  claim 
within  the  thirty  day  period  recommended  above  (see  Recommendation 
29),  should  be  mailed  a  copy  of  the  proposed  arrangement  five  days  after 
the  close  of  the  thirty  day  period.  In  addition,  these  creditors  ought  to 
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receive  a  prescribed  form  to  use  in  requesting  a  meeting  to  discuss  the 
proposed  arrangement. 

45.  Any  creditor  wishing  to  dispute  a  claim  of  another  creditor  in  the 
proposed  arrangement,  or  to  have  his  own  claim  amended,  should  be 
required  to  notify  the  Administrator  to  this  effect  within  ten  days  of  the 
mailing  of  the  proposed  arrangement,  and  the  Administrator  should 
determine  forthwith  the  validity  of  the  dispute  or  claim. 

46.  The  Administrator  ought  to  be  empowered  either  to  refuse  to  make  the 
requested  change  or,  at  his  option,  to  amend  a  claim  or  to  atterqpt  to 
obtain  a  consensual  agreement  between  the  creditors  and  the  debtor 
regarding  the  requested  change. 

47.  If  the  Administrator  amends  the  claim  from  the  amount  included  in  the 
proposed  arrangement,  he  should  be  required  to  notify  forthwith  all 
creditors  in  the  proposed  arrangement. 

48.  A  creditor  whose  claim  is  varied  after  a  successful  dispute  by  another 
creditor,  or  whose  requested  amendment  of  his  own  claim  or  the  claim  of 
another  creditor  is  refused,  should  be  entitled  to  appeal  the  Administra- 
tor's decision  to  the  county  or  district  court. 

49.  Within  fifteen  days  of  the  mailing  of  the  proposed  arrangement, 
creditors  representing  a  majority  of  votes  of  the  creditors  entitled  to  vote 
must  request  a  meeting  or  the  arrangement  should  be  deemed  to  be 

ratified. 

50.  If  a  meeting  is  requested  within  the  fifteen  day  period,  the  Administra- 
tor should  set  a  date  for  the  meeting  and  mail  a  notice  of  the  meeting  to 
all  creditors.  The  notice  should  contain  a  statement  that  the  proposed 
arrangement  may  be  rejected  or  amended  at  the  meeting  by  a  resolution 
carried  by  the  majority  of  votes  of  the  creditors  entitled  to  vote,  whether 
or  not  such  creditors  are  present  or  represented  at  the  meeting  by  a 
proxyholder.  Any  amendment  so  approved  by  creditors  should  require 
the  concurrence  of  the  Administrator  and  the  debtor. 

51.  If  the  proposal  is  neither  rejected  nor  amended  as  envisaged  above,  the 
arrangement  should  be  deemed  to  be  ratified,  unless  creditors 
representing  a  majority  of  votes  of  the  creditors  entitled  to  vote  elect  to 
adjourn  the  meeting  so  that  a  proposed  amendment  can  be  considered 
by  all  creditors  in  the  arrangement. 

52.  If  the  meeting  is  adjourned,  the  proposed  arrangement,  incorporating 
the  suggested  amendment,  together  with  notice  of  a  future  meeting 
date,  should  be  mailed  forthwith  to  all  creditors.  The  procedure  to  be 
used  in  accepting,  rejecting  or  amending  the  suggested  amendment 
ought  to  be  the  same  as  for  the  original  proposal. 

53.  With  respect  to  procedural  details, 

(1)  creditors  should  have  one  vote  per  $100  or  less  of  each  admissible 
claim, 

(2)  creditors  given  preferential  treatment,  either  in  the  amount  of 
payment  or  the  order  of  payment,  should  be  entitled  to  vote  against, 
but  not  for,  an  arrangement  at  a  meeting,  and 

(3)  creditors  should  be  able  to  vote  at  a  meeting  by  proxy,  but  the 
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Administrator  should  not  be  permitted  to  be  appointed  proxy  for  a 
creditor. 

54.  The  proceedings  held  and  the  resolutions  passed  at  a  meeting  should  be 
valid  notwithstanding  the  failure  of  a  creditor  to  receive  notice  of  the 
meeting. 

55.  A  creditor  who  has  not  received  notice  of  a  meeting  should  be  included 
automatically  in  any  arrangement. 

56.  An  arrangement  should  be  binding  on  every  creditor  of  the  debtor  who 
has  an  admissible  claim  and  should  operate  to  dismiss  any  petition  in 
bankruptcy  that  is  pending  in  respect  of  the  debtor. 

57.  The  debtor  should  be  released  from  all  debts  included  in  an  arrange- 
ment where  the  debtor  has  complied  with  all  its  terms. 

58.  Release  of  the  debtor  from  a  debt  should  not  affect  the  liability  of  a 
person  who  was,  in  respect  of  the  debt,  a  partner  or  guarantor  or  who 
was  jointly  and  severally  liable  with  the  debtor.  However,  where  a 
husband  and  wife  have  made  a  joint  arrangement,  the  release  of  the 
husband  or  the  wife  from  a  debt  included  in  the  arrangement 
automatically  should  release  the  other  from  liability  for  that  debt. 

59.  No  person  should  be  able  to  take  action  against  the  debtor  regarding  a 
released  debt,  notwithstanding  that  the  debtor,  either  before  or  after  the 
debt  is  released,  makes  an  express  or  implied  agreement  or  promise  to 
pay  the  debt,  or  an  express  or  implied  acknowledgment  that  the  debt  is 

f  owing,  and  notwithstanding  that  any  new  consideration  is  given  either 

before  or  after  the  debtor's  release. 

60.  Where  a  debt  for  which  the  debtor  is  liable  comes  to  light  only  after  the 
Administrator's  final  distribution  under  the  arrangement,  the  rights  of 
the  creditor  should  not  be  affected  by  the  arrangement  or  by  the  debtor's 
fulfilment  of  its  provisions.  However,  where  the  creditor  had  knowledge 
of  the  arrangement,  he  should  not  be  entitled  to  proceed  against  the 
debtor. 

61 .  Where  an  arrangement  has  been  made,  any  outstanding  assignment  by 
the  debtor,  permissible  under  existing  law,  should  be  deemed  void  as  of 
the  date  of  the  debtor's  application  for  an  arrangement.  In  addition,  no 
such  assignment  by  the  debtor  should  be  lawful  during  the  subsistence 
of  the  arrangement. 

62.  Notwithstanding  the  above  prohibition,  the  Administrator,  at  any  time 
subsequent  to  the  filing  of  the  debtor's  application,  should  be 
empowered  to  require  of,  and  take  from,  the  debtor  an  assignment  of 
any  debt  payable  to  the  debtor,  including  wages  that  may  become 
payable  in  the  future,  notwithstanding  any  provision  of  the  existing  law 
to  the  contrary. 

63.  Before  an  assignment  to  the  Administrator  has  any  legal  effect,  an 
appropriate  notice  should  be  served  on  the  person  owing  the  amount 
payable. 

64.  Certain  deductions,  which  are  required  or  authorized  by  statute  or 
otherwise  and  which  are  made  regularly  from  the  employee's  wages  by 
the  employer,  should  be  excluded  from  the  amounts  payable  to  the 
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Administrator  under  an  assignment  to  him  and  should  continue  to  be 
paid  directly  by  the  employer  and  in  priority  to  the  wage  assignment. 

65.  If  the  arrangement  is  rejected,  the  Administrator  should  be  required  to 
return  any  money  received  by  him  under  an  assignment. 

66.  In  order  to  inform  the  Administrator  and,  through  him,  the  creditors,  of 
the  debtor's  continuing  financial  .position,  the  debtor  should  be  under  a 
duty  to  disclose  to  the  Administrator  any  material  change  in  his  assets 
or  liabilities  or  any  other  material  change  in  his  circumstances,  whether 
the  change  involves  an  improvement  or  a  worsening  of  the  debtor's 
status. 

67.  The  Administrator  should  be  empowered  to  propose  a  variation  of  an 
arrangement  on  his  own  initiative,  having  regard  to  any  changes  in  the 
financial  or  other  circumstances  of  the  debtor. 

68.  The  debtor  and  any  creditor  in  the  arrangement  should  be  entitled  to 
apply  to  the  Administrator  for  a  variation,  if  the  debtor  or  creditor 
believes  that  the  debtor's  circumstances  have  changed  to  such  a  degree 
that  payments  under  the  arrangement  could  and  should  be  decreased  or 
increased,  as  the  case  may  be. 

69.  The  following  types  of  creditor  ought  to  have  the  right  to  apply  for 
inclusion  in  an  existing  arrangment  as  late  claimants,  where  their  claims 
arc  for  debts  that  are  payable  immediately  or  at  a  future  time,  and  that 
are  liquidated,  certain,  secured  or  unsecured: 

(1)  creditors  whose  claims  represent  unliquidated,  contingent  or 
uncertain  debts  at  the  date  of  the  debtor's  application,  but  whose 
claims  come  to  represent  liquidated  and  certain  debts  during  the 
subsistence  of  the  arrangement; 

(2)  creditors  with  admissible  claims  who  have  been  barred  from 
participating  in  an  arrangement  because  of  their  failure  to  return  a 
proof  of  claim  form  within  the  proposed  thirty  day  period,  but  who 
did  not  have  actual  knowledge  of  the  Part  III  proceedings  prior  to 
the  expiry  of  that  period  (see  Recommendation  30);  and 

(3)  creditors  whose  claims  arise  only  subsequent  to  the  date  of  the 
debtor's  application,  and  who  therefore  do  not  have  admissible 
claims. 

70.  The  debtor  himself  should  have  the  right  to  apply  to  include  a  creditor  as 
a  late  claimant  (as  described  in  Recommendation  69)  in  an  arrange- 
ment. 

71.  Where,  during  the  existence  of  an  arrangement,  it  is  discovered  that  a 
claim,  or  part  thereof,  included  in  the  arrangement  is  in  fact  invalid, 

( 1 )  if  the  debtor  has  not  been  guilty  of  a  fraud  respecting  the  claim,  but 
has  acted  honestly  and  reasonably  in  accepting  it  as  valid,  the 
Administrator  should  be  empowered  to  propose  a  variation  of  the 
arrangement,  leaving  out  the  invalid  claim, 

(2)  if  the  debtor  has  not  acted  in  good  faith  respecting  the  acceptance 
or  promotion  of  an  invalid  claim,  the  creditors  should  be  entitled  to 
apply  to  the  Administrator  for  an  annulment  of  the  arrangement  or 
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for  a  variation,  excluding  the  invalid  claim  or  the  portion  of  the 
claim  that  is  invalid, 

(3)  the  Administrator,  on  notice  to  all  parties,  should  be  empowered  to 
annul  or  vary  the  arrangement  on  his  own  motion,  and 

(4)  if,  either  upon  the  application  of  a  creditor  or  on  his  own  motion, 
the  Administrator  decides  to  annul  the  arrangement,  the  normal 
enforcement  rights  of  the  creditors  should  revive. 

72.  After  receiving  an  application  for  an  alteration  of  an  arrangement  under 
any  of  the  circumstances  referred  to  above,  or  after  initiating  alteration 
proceedings  himself,  and  pending  the  determination  of  the*  issue,  the 
Administrator  should  not  be  entitled  to  make  a  distribution  to  any 
creditor  participating  in  the  arrangement. 

73.  Where  a  debtor,  creditor  or  late  claimant  makes  an  application  to  the 
Administrator  for  an  alteration  to  an  arrangement,  the  Administrator 
should  be  given  broad  jurisdiction  in  respect  of  that  application.  He 
should  be  entitled  to  refuse  to  accept  any  suggestions  for  a  change  in  the 
arrangement.  Alternatively,  the  Administrator  should  be  entitled  to 
accept  changes  suggested  in  the  application  or  to  make  any  amendments 
to  those  changes.  Or,  where  a  more  general  application  for  an  alteration 
does  not  offer  specific  changes  to  the  arrangement,  the  Administrator 
should  be  entitled  to  make  any  changes  he  thinks  just  and  reasonable. 

74.  Where,  in  any  of  the  circumstances  considered  in  the  preceding 
Recommendation,  the  Administrator  wishes  to  propose  to  the  debtor 
and  creditors  an  alteration  in  the  duration  of  the  arrangement,  any 
extension  proposed  by  him  should  not  exceed  five  years  from  the  date  of 
the  original  arrangement. 

75.  If  the  Administrator  decides  to  propose  an  alteration,  either  on  his  own 
initiative  or  based  on  changes  suggested  in  an  application  to  alter  an 
arrangement,  he  should  be  required  to  send  to  the  debtor  and  the 
creditors  a  copy  of  the  proposed  new  arrangement,  incorporating  and 
clearly  indicating  the  proposed  alteration. 

76.  Within  fifteen  days  from  the  date  of  mailing  the  above  material,  any 
party  to  the  arrangement  or  any  dissenting  late  claimant  ought  to  be 
entitled  to  file  with  the  Administrator  an  objection  to  the  proposed 
alteration.  If  no  objections  are  filed  within  the  prescribed  fifteen  day 
period,  the  proposed  alteration  to  the  arrangement  should  be  deemed  to 
have  been  accepted.  If  an  objection  is  made,  the  Administrator 
forthwith  should  give  all  interested  parties  notice  of  a  hearing  to 
consider  the  objection.  After  hearing  any  objections,  the  Administrator 
ought  to  determine  whether  the  arrangement  should  be  altered  as 
proposed. 

77.  A  right  of  appeal  should  be  accorded  to  the  debtor  and  the  creditors, 
including  a  late  claimant,  in  respect  of  any  decision  made  by  the 
Administrator  concerning  an  alteration  of  an  arrangement.  The  appeal 
should  be  to  the  county  or  district  court. 

78.  Subject  to  the  three  Recommendations  that  follow,  an  arrangement 
should  be  annulled  if  the  debtor  defaults  in  his  payments  for  forty-five 
consecutive  days. 
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79.  Where  a  debtor  has  been  in  default  for  thirty  days,  the  Administrator 
should  be  required  to  attempt  to  meet  with  him  in  order  to  discuss  the 
reasons  for  his  default  and,  under  appropriate  circumstances,  the 
Administrator  should  be  empowered  to  extend  the  default  period  to 
ninety  days,  or  vary  the  arrangement.  In  varying  or  extending  the 
arrangement  following  default,  the  Administrator  should  have  regard  to 
all  the  circumstances  of  the  case,  including  the  bona  fides  of  the  debtor 
and  the  reasons  for  his  default. 

80.  If  an  extension  is  granted,  the  Administrator  should  notify  forthwith  all 
creditors  included  in  the  arrangement. 

81.  Where  the  arrangement  is  not  varied  to  meet  any  new  circu instances, 
and  where,  after  an  extension,  the  debtor  cannot  meet  his  existing 
financial  obligations  within  the  ninety  day  period,  the  arrangement 
ought  to  be  annulled. 

82.  In  addition  to  annulment  through  the  default  of  the  debtor,  a  creditor 
should  be  entitled  to  apply  to  the  Administrator  for  an  annulment  if  he 
has  reason  to  believe  that  the  debtor  has  absconded,  or  is  about  to 
abscond,  in  order  to  avoid  paying  his  debts,  or  has  been  guilty  of  fraud 
relative  to  the  arrangement  or  with  respect  to  a  creditor  or  creditors. 

83.  A  creditor  should  be  given  the  right  to  apply  for  an  annulment  where  the 
debtor  is  not  fulfilling  his  duties  under  Part  III,  or  is  not  complying  with 
a  court  order  or  with  a  direction  of  the  Administrator. 

84.  Since  in  some  cases  the  creditors  may  not  have  sufficient  information  to 
raise  or  substantiate  the  types  of  allegations  considered  in  the  two 
preceding  Recommendations,  the  Administrator  should  be  empowered 
to  initiate  his  own  inquiries  and  to  make  an  order  accordingly. 

85.  Jurisdiction  to  annul  an  arrangement  should  rest  with  the  Administra- 
tor rather  than  with  the  court,  subject  to  a  right  of  appeal  to  the  county 
or  district  court  for  creditors  and  the  debtor. 

86.  The  annulment  of  an  arrangement  should  not  result  in  an  automatic 
petition  of  the  debtor  into  bankruptcy;  rather,  in  all  cases  where  an 
arrangement  is  annulled,  the  ordinary  rights  of  the  creditors  ought  to  be 
revived  automatically,  and  the  stay  of  proceedings  lifted,  as  of  the  date 
of  the  annulment. 

87.  An  appropriate  notice,  indicating  that  the  stay  of  proceedings  has  been 
lifted,  should  be  sent  forthwith  to  the  enforcement  office  that  had 
received  a  notice  of  the  stay  upon  the  debtor's  application  for  an 
arrangement. 

88.  Subject  to  earlier  Recommendations  concerning  interest  during  the 
currency  of  a  consolidation  arrangement,  a  creditor  should  be  entitled  to 
claim  interest  owing  on  the  debt,  but  only  from  the  date  of  the 
annulment.  Where,  however,  the  arrangement  is  annulled  as  a  result  of 
the  debtor's  fraud  relative  to  the  arrangement  or  with  respect  to  a 
creditor  or  creditors,  or  where  the  debtor  has  absconded  or  is  about  to 
abscond,  the  right  of  the  creditor  to  interest  under  the  original  contract 
should  revive  as  of  the  date  that  the  application  for  the  arrangement  was 
filed,  as  though  no  arrangement  had  been  made. 

89.  The  Administrator  should  be  under  a  duty  to  encourage  debtors  to  take 
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advantage  of  provincial  counselling  services  for  advice  and  assistance, 
both  in  carrying  out  their  obligations  under  an  arrangement  and  in 
planning  for  a  sound  financial  future. 

90.  After  a  debtor  has  complied  with  the  terms  of  an  arrangement  for  six 
consecutive  months,  the  Administrator  should  have  power  to  permit  the 
debtor  to  make  the  payments  required  pursuant  to  the  arrangement 
directly  to  his  creditors  under  such  supervision  as  the  Administrator 
may  determine. 

91.  The  mere  fact  that  an  employee  has  applied  for  or  entered  into  an 
arrangement,  or  has  made  an  assignment  to  the  Administrator  of  any 
debt  payable  to  the  debtor,  including  all  or  a  portion  of  the  debtor's 
wages  that  may  become  payable  in  the  future,  should  not  be  a  sufficient 
ground  for  the  employer  to  dismiss,  suspend,  demote,  or  otherwise 
discipline  the  employee,  or  to  threaten  any  of  these  actions. 

92.  A  debtor  should  be  entitled  to  challenge  the  employer's  action  by  way  of 
an  application  to  the  county  or  district  court.  If  the  court  finds  that  the 
employer  is  in  violation  of  the  prohibition  proposed  above,  it  should  be 
empowered  to  award  damages,  to  order  the  reinstatement  of  the  debtor, 
or  both,  having  regard  to  what  is  just  and  equitable  in  all  the 
circumstances  of  the  case. 

93.  A  provision  like  section  243  of  Bill  C- 1 2,  empowering  the  court  to  make 
an  order  that  an  imprisoned  debtor  be  produced  in  the  custody  of  a 
peace  officer  at  such  time  and  place  as  may  be  designated,  or  to  make 
such  other  order  as  it  thinks  fit,  should  be  made  applicable  to  Part  III 
arrangements. 

94.  With  respect  to  the  exercise  of  the  jurisdiction  of  the  court  arising  under 
Part  III,  the  "court"  should  be  the  county  or  district  court  where  the 
debtor  resides,  as  distinct  from  a  judge  of  the  county  or  district  court 
who  would  act  as  persona  designata. 

95.  The  proposed  orderly  payment  of  debts  scheme  should  supplant  the 
more  limited  approach  now  enshrined  in  sections  156-63  (the  consolida- 
tion provisions)  of  The  Small  Claims  Courts  Act. 

96.  An  entirely  new,  broadened  instalment  payment  plan  scheme,  compre- 
hending the  Supreme  Court  and  the  county  and  district  courts,  should 
not  be  introduced  in  Ontario. 

97.  Small  claims  court  judges  should  continue  to  be  empowered  to  order 
instalment  payment  plans  pursuant  to  the  provisions  recommended 
below.  The  proposed  provisions  should  be  applicable  in  all  cases  where 
these  orders  are  to  be  made. 

98.  A  small  claims  court  judge  should  have  jurisdiction  to  make  an 
instalment  order  where  there  are  special  circumstances  rendering  it 
inexpedient  or  unjust  to  make  the  debtor  pay  all  or  part  of  the  amount 
owing  under  the  judgment,  or  where  for  any  cause  the  debtor  is  unable 
to  pay  all  or  part  of  the  amount  owing  under  the  judgment. 

99.  There  should  not  be  an  automatic  stay  of  all  enforcement  proceedings 
against  the  debtor's  assets  simply  upon  the  making  of  an  instalment 
order.  Rather,  except  for  a  creditor's  automatic  right  to  file  with  the 
sheriff  a  writ  of  enforcement  in  all  cases  (see  Recommendation  102),  a 


52-14 


small  claims  court  judge  should  have  broad  jurisdiction  to  order  a  full  or 
partial  stay  of  further  enforcement  proceedings  for  such  time  and  on 
such  terms  as  he  deems  just  and  reasonable,  having  regard  to  all  the 
circumstances  of  the  case. 

1 00.  Where  an  instalment  order  has  been  made,  the  small  claims  court  judge 
making  that  order  should  have  express  jurisdiction  to  stay  not  merely 
execution,  but  all  types  of  enforcement  proceedings. 

101.  The  stay  of  enforcement  proceedings  should  be  ancillary  to  the 
instalment  order  and  should  be  applicable  only  to  the  enforcement  of  the 
particular  judgment  in  question;  it  should  not  apply  to  the  enforcement 
of  other  judgments  not  comprehended  by  the  instalment  order. 

102.  A  judgment  creditor  subject  to  an  instalment  order  should  have  the 
automatic  right  in  all  cases  to  file  with  the  sheriff,  and  to  file  against  the 
title  to  the  debtor's  land,  a  writ  of  enforcement,  thereby  binding  the 
debtor's  personal  and  real  property. 

103.  The  court  should  be  required  to  notify  the  enforcement  office  of  the  date 
on  which  the  stay  is  to  come  into  effect. 

104.  Upon  appropriate  notice,  a  debtor  or  creditor  subject  to  an  instalment 
order  or  a  stay  of  enforcement  proceedings  order  should  be  entitled  to 
apply  to  the  court  for  a  variation  of  the  order  if  the  debtor's 
circumstances  have  altered  materially  since  the  last  order  was  made. 

105.  Upon  appropriate  notice,  a  creditor  in  the  situation  described  in  the 
preceding  Recommendation  should  be  entitled  to  apply  to  the  court  for  a 
rescission  of  either  order  (although  stays  of  enforcement  proceedings 
should  not  be  permitted  to  exist  independently  of  instalment  orders). 

106.  Where  a  stay  of  proceedings  order  has  been  varied  or  rescinded,  the 
court  should  so  notify  the  enforcement  office. 

107.  Small  claims  court  Referees  should  continue  to  administer  small  claims 
court  instalment  payment  plans. 

108.  Section  8  of  The  Wages  Act,  dealing  with  the  release  of  a  garnishment 
upon  the  payment  of  a  judgment  by  instalments,  ought  to  be  repealed. 

CHAPTER  3 

109.  Except  with  respect  to  the  proposed  office  of  the  Provincial  Director  of 
Enforcement  (see  Recommendation  1 14),  the  basic  organizational  unit 
of  the  proposed  enforcement  of  judgment  debts  system  should  be  a  new, 
integrated  enforcement  office  (see  Recommendation  2)  established  in 
each  county  under  the  direction  of  a  sheriff. 

110.  Except  with  respect  to  "show  cause"  proceedings  and  garnishment 
against  a  maintenance  debtor's  wages  in  the  family  court,  which  would 
remain  within  the  jurisdiction  of  that  court,  the  new  enforcement  office 
should  have  overall  responsibility  for  the  enforcement  of  all  money 
judgments  from  all  courts,  including  responsibility  for  enforcement,  by 
any  means,  of  support  orders  either  made  by  the  family  court  or  made 
by  another  court  and  now  enforceable  through  the  family  court. 

111.  Where,  after  default  in  respect  of  a  support  order  made  by  any  court,  a 
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maintenance  creditor  seeks  to  enforce  the  order  by  traditional 
enforcement  measures,  he  should  be  required  to  deliver  the  proposed 
new  writ  of  enforcement  to  the  sheriff  (see  Recommendations  1 19  el 
seq.).  The  maintenance  creditor's  writ  of  enforcement  should  indicate 
clearly  that  the  enforcement  in  question  is  in  respect  of  a  support  order. 
The  fact  that  such  enforcement  has  been  initiated  should  be  noted  on  the 
sheriffs  enforcement  register. 

1 12.  Where  the  sheriff  is  in  receipt  of  proceeds  realized  by  any  enforcement 
measure  taken  against  a  debtor,  the  sheriff  should  be  required  to  search 
his  enforcement  register  to  determine  whether  the  debtor  is  a 
maintenance  debtor  and  whether  his  maintenance  creditor  has  delivered 
to  the  sheriff  a  writ  of  enforcement  prior  to  the  receipt  'of  the 
enforcement  proceeds.  If  the  maintenance  creditor  has  done  so,  the 
sheriff  should  be  required  to  distribute  the  proceeds  having  regard  to  the 
maintenance  creditor's  statutory  priority  to  be  recommended  in  a 
subsequent  Part  of  the  Commission's  Report. 

113.  While  the  state  should  take  a  role  considerably  more  active  than  that 
assumed  at  present,  a  balance  should  be  struck  between  creditor 
initiation  and  control  and  state  involvement.  The  new  enforcement  office 
should  exercise  expanded,  although  nonetheless  basically  traditional, 
enforcement  jurisdiction,  similar  to  that  now  exercised  by  the  sheriff. 
Necessary  flexibility  should  be  introduced  by  means  of  express 
provisions  in  the  governing  legislation  rather  than  by  means  of  a  broad 
judicial  and  administrative  discretion  to  be  exercised  by  a  state  official. 

114.  A  Provincial  Director  of  Enforcement  ought  to  be  appointed  to  supervise 
and  administer  the  provincial  enforcement  of  judgment  debts  system. 
The  Director  should  assess  the  utility  of  the  governing  statutes  and 
regulations  and  should  review  the  duties  and  the  actual  operation  of  the 
staff  of  the  enforcement  offices  throughout  the  Province,  with  a  view  to 
increasing  the  efficiency  and  effectiveness  of,  and  eliminating  unwar- 
ranted disparities  in,  enforcement  activities  throughout  the  Province. 
The  Director  should  be  obliged  to  convene  regular  meetings  of  sheriffs, 
and  sheriffs  should  be  under  a  duty  to  tender  regular  reports  to  the 
Director. 

115.  The  sheriff  should  be  under  a  duty  to  oversee  the  enforcement  activities 
and  enforcement  staff  in  his  own  bailiwick  and  to  issue  periodic 
directives  with  respect  to  proper  enforcement  procedures  and  activities. 

116.  Where  warranted,  local  branch  enforcement  offices  should  be  estab- 
lished within  a  county.  These  offices  and  their  personnel  should  come 
under  the  supervision  and  control  of  the  sheriff  and,  where  feasible, 
should  be  located  near  other  services  that  might  be  needed  by  debtors 
and  creditors. 

117.  With  respect  to  the  personnel  of  the  new  enforcement  office,  the 
proposed  enforcement  system  should  take  full  advantage  of  the 
considerable  experience  of  the  sheriffs  staff.  Moreover,  while  the  office 
of  the  bailiff  as  a  separate  and  distinct  institution  should  be  abolished, 
where  justified  on  the  grounds  of  experience  and  expertise  those 
individuals  now  acting  as  small  claims  court  bailiffs  ought  to  be 
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employed  as  enforcement  officers  under  the  supervision  and  control  of 

the  sheriff. 

118.  Ideally,  enforcement  offices  should  be  staffed  by  specially  trained 
individuals  employed  to  do  specialized  work  on  a  full  time  basis; 
however,  where  full  time  employment  in  a  particular  location  is  unduly 
expensive  or  otherwise  unrealistic  and  it  is  necessary  to  employ  a 
particular  individual  to  perform  dual  functions,  that  person  should  be 
employed  in  both  capacities  within  the  same  administrative  structure  in 
order  to  avoid  conflicting  supervision  and  accountability. 

1 19.*  In  lieu  of  separate  and  distinct  documents  by  which  various  enforcement 
measures  now  are  initiated,  there  should  be  endorsed  on  a  certified  copy 
of  the  judgment  to  be  enforced  a  direction  by  the  court  to  the  sheriff  that 
enforcement  proceedings  may  be  commenced.  The  document  described 
above  should  be  called  a  "writ  of  enforcement"  and  should  comprehend 
all  methods  of  enforcement  of  judgments  from  all  courts,  except 
garnishment  of  wages  in  the  provincial  courts  (family  division). 

120.  To  commence  enforcement  against  a  debtor,  a  creditor  should  be 
required  to  deliver  a  copy  of  the  proposed  writ  of  enforcement  to  the 
enforcement  office.  The  new  writ  of  enforcement,  like  the  present  writ  of 
fieri  facias,  should  remain  in  force  for  six  years  from  its  issue,  unless 
renewed  before  it  expires,  and  provisions  akin  to  Rule  566  of  the 
Supreme  Court  of  Ontario  Rules  of  Practice  should  apply  accordingly. 

121.  With  the  exception  of  family  court  wage  garnishment,  all  traditional 
enforcement  measures  against  a  particular  debtor  should  be  conducted 
through  only  one  enforcement  office,  and  that  office  ought  to  be  the 
enforcement  office  selected  by  means  of  the  rules  proposed  below. 

122.  Concerning  the  rules  governing  the  choice  of  appropriate  county 
enforcement  office,  Ontario  should  adopt  the  rules  recommended  by  the 
New  Brunswick  Department  of  Justice,  Law  Reform  Division,  in  its 
Third  Report  of  the  Consumer  Protection  Project,  Volume  II,  Legal 
Remedies  of  the  Unsecured  Creditor  After  Judgment,  which  are  as 
follows: 

( 1 )  for  a  natural  person,  the  enforcement  office  of  the  area  where  he  is 
ordinarily  resident,  or,  if  he  is  not  ordinarily  resident  in  the 
Province,  the  area  in  which  he  is  ordinarily  employed,  or,  if  he  is 
neither  ordinarily  resident  or  ordinarily  employed  in  the  Province, 
an  area  in  which  he  has  assets  to  be  realized; 

(2)  for  a  corporation  with  its  head  office  in  the  Province,  the 
enforcement  office  of  the  area  where  the  head  office  is  located;  and 

(3)  for  a  corporation  with  its  head  office  outside  the  Province,  the 
enforcement  office  of  the  area  where  the  principal  office  of  the 
corporation  is  located,  or,  if  the  corporation  has  no  such  office,  an 
area  in  which  it  has  assets  to  be  realized. 

123.  If  the  sheriff  to  whom  a  writ  of  enforcement  has  been  delivered  discovers 
that  prior  enforcement  measures  have  been  commenced  against  the 

•  The  Honourable  Richard  A.  Bell,  P.C.,  Q.C.,  dissents  from  this  recommendation  insofar 
as  the  nature  of  the  proposed  new  "writ  of  enforcement"  is  concerned:  see  Chapter  3.  page 

124,  note  205. 
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same  debtor  in  another  county,  he  should  be  required  to  investigate  the 
matter  and  to  consult  with  the  other  sheriff  involved  to  determine  the 
proper  office,  having  regard  to  the  rules  proposed  above. 

124.  Subject  to  the  possibility  of  a  full  or  partial  transfer  of  enforcement 
proceedings  (see  Recommendations  126  el  seq.),  once  the  proper 
enforcement  office  has  been  chosen  by  means  of  the  proposed  rules,  no 
other  enforcement  office  should  have  jurisdiction  to  enforce  the 
judgment  against  the  debtor  in  question.  The  sheriff  of  the  proper  office 
should  inform  the  debtor  and  the  creditor  that  his  office  has  carriage  of 
the  enforcement  measures  to  be  taken  against  the  debtor. 

125.  Where  the  proposed  rules  would  not  resolve  all  jurisdictional  conflicts, 
the  enforcement  office  in  the  county  in  which  enforcement  proceedings 
were  first  initiated  against  the  debtor  should  have  ultimate  supervision 
and  control. 

126.  A  sheriff  who,  under  the  proposed  rules,  initially  has  the  ultimate 
supervision  and  control  of  all  active  enforcement  against  a  particular 
debtor,  should  be  empowered  in  appropriate  circumstances  (see 
Recommendation  129)  to  transfer  carriage  of  enforcement  measures  to 
a  sheriff  in  any  other  enforcement  office. 

127.  The  sheriff  should  be  empowered  to  make, 

(1)  a  full  transfer,  in  which  case  final  supervision  and  control  should 
pass  to  the  recipient  enforcement  office,  or 

(2)  a  partial  transfer,  in  which  case  the  sheriff  could  delegate  to 
another  sheriff  the  responsibility  for  some  active  enforcement 
measures  required  to  be  taken  against  the  debtor.  The  sheriff  in  the 
enforcement  office  to  which  such  a  partial  transfer  of  enforcement 
has  been  made  should  be  under  a  duty  to  report  to  the  sheriff  in  the 
supervisory  office. 

128.  Where  there  has  been  a  full  or  partial  transfer,  the  debtor  and  the 
creditors  should  be  notified  of  the  enforcement  office  or  offices  having 
carriage  of  active  enforcement  measures  taken  against  the  debtor. 

1 29.  In  deciding  whether  to  effect  a  transfer  of  enforcement  proceedings,  the 
sheriff  should  have  regard  to  all  the  circumstances  of  the  case,  including 
the  requirements  of  efficient  and  effective  enforcement  and  the  needs  of 
the  debtor  and  creditors. 

1 30.  Where  a  debtor  moves  out  of  a  county  after  enforcement  activities  have 
been  commenced  against  him  in  that  county,  a  notice  of  subsisting 
enforcement  measures  should  be  sent  to  the  enforcement  office  in  the 
county  to  which  the  debtor  moves,  even  where  no  transfer  of 
enforcement  proceedings  in  fact  is  to  be  made  to  the  enforcement  office 
in  the  second  county.  The  notice  to  the  enforcement  office  in  the  county 
to  which  the  debtor  moves  should  alert  that  office  that  existing  measures 
are  underway  against  the  debtor  in  another  county. 

131.  With  respect  to  the  status  of  existing  enforcement  activities  during  the 
period  following  the  discovery  of  parallel  proceedings  in  another  county 
but  before  the  final  determination  of  which  enforcement  office  should 
have  ultimate  authority  under  the  rules  proposed  above,  enforcement 
proceedings  in  progress  in  a  particular  enforcement  office  should 
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continue,  as  far  as  possible,  as  if  no  other  enforcement  proceedings  were 
in  progress  against  the  debtor. 

1 32.  In  addition  to  the  jurisdiction  of  a  sheriff  to  initiate  transfer  proceedings 
on  his  own  motion,  the  debtor,  a  creditor  and  any  other  interested  party 
should  have  the  right  to  apply  for  a  transfer  to  the  sheriff  in  charge  of 
active  enforcement  at  the  time  of  the  application. 

1 33.  With  respect  to  the  application  of  the  proposed  rules  where  local  branch 
offices  have  been  established  within  a  county, 

( 1 )  where  a  sheriff  is  given  carriage  of  enforcement  activities  under  the 
rules  proposed  above,  he  should  be  empowered  either  to  engage  in 
active  enforcement  directly  from  the  county  office,  or  to  direct  that 
a  local  office  have  carriage  of  some  or  all  enforcement  activities 
under  his  control, 

(2)  where  a  full  or  partial  transfer  is  made  to  a  sheriff  in  another 
county  that  has  local  offices,  the  sheriff  in  the  recipient  county 
should  have  power  to  retain  active  enforcement  in  the  county  office 
or  to  direct  that  such  enforcement  should  be  carried  out  by  a  local 

office,  and 

(3)  where  a  debtor  moves  within  a  county  having  local  offices,  it  should 
be  for  the  county  sheriff  to  determine  whether  the  locus  of 
responsibility  within  that  county  ought  to  be  altered. 

134.  Information  concerning  the  debtor  sufficient  to  permit  the  sheriff  to 
choose  the  appropriate  enforcement  office  should  be  obtained  in  the 
following  ways: 

(1)  a  sheriff  in  receipt  of  a  writ  of  enforcement  should  be  required  to 
search  his  own  county  enforcement  register  and,  if  and  when 
established,  the  provincial  enforcement  register  (see  Recommenda- 
tion 149),  in  order  to  discover  whether  and  where  other  enforce- 
ment proceedings  are  already  in  progress  against  the  debtor; 

(2)  a  creditor  initiating  active  enforcement  measures  should  be  under  a 
general  obligation  to  provide  information  to  the  sheriff,  to  the  best 
of  his  ability,  concerning  matters  relevant  to  the  choice  of 
appropriate  enforcement  office; 

(3)  the  format  of  the  writ  of  enforcement  should  permit  the  enforcing 
creditor  to  list  each  county  in  which  a  writ  of  enforcement  has  been 
filed  by  that  creditor  in  respect  of  the  same  debtor; 

(4)  sheriffs  should  have  a  duty  to  acquaint  debtors  with  the  problems 
attendant  upon  parallel  enforcement  measures  taken  in  two  or 
more  counties  and  to  urge  them  to  inform  the  office  if  such 
enforcement  should  take  place  or  appear  likely. 

135.  In  the  absence  of  any  directions  from  a  creditor,  the  sheriff  should  not 
commence  active  enforcement  measures.  The  mere  delivery  of  a  writ  of 
enforcement  to  the  enforcement  office  should  not  constitute  a  sufficient 
direction  by  a  creditor  to  the  enforcement  office  to  commence  such 
measures. 
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136.  Subject  to  the  exceptions  described  in  Recommendations  137  and  141, 
where  a  creditor  has  given  express  directions  to  the  sheriff,  the  sheriff 
should  be  under  a  duty  to  follow  those  directions. 

137.  The  sheriff  should  not  be  under  any  duty  to  follow  the  creditor's 
directions  where  the  sheriff  knows  or  has  reasonable  grounds  for 
believing  that  in  so  doing  he  would  breach  the  provisions  of  a  statute  or 
regulation  or  otherwise  commit  an  illegality. 

138.  A  creditor  should  be  entitled  to  authorize  the  enforcement  office  to  use 
any  and  all  enforcement  measures  essential  to  enforce  the  judgment, 
without  necessarily  specifying  which  particular  measures  ought  to  be 
employed.  However,  he  should  be  required  to  make  such  an  authori- 
zation expressly. 

139.  Any  request  to  the  enforcement  office  to  engage  in  enforcement 
activities  should  be  acted  upon  only  where  the  sheriff  has  sufficient 
information  concerning  the  nature  and  whereabouts  of  the  debtor's 
property  (see  Recommendations  142  et  seq.). 

140.  If  at  any  time  a  creditor  wishes  to  prohibit,  delay  or  stop  active 
enforcement,  or  to  prescribe,  restrict  or  otherwise  define  the  specific 
measure  or  measures  to  be  taken  by  the  enforcement  office,  he  should  be 
required  to  instruct  the  office  accordingly. 

141.  Where  two  or  more  creditors  give  conflicting  or  inconsistent  directions 
to  a  sheriff  concerning  enforcement  methods,  the  sheriff  should  be 
empowered  to  choose  which  enforcement  method  appears  to  be  most 
beneficial  to  all  the  creditors.  In  selecting  the  most  appropriate  method, 
the  sheriff  should  be  under  a  duty  to  act  reasonably  and  in  good  faith 
and  should  have  regard  to  all  the  circumstances  of  the  case,  including 
the  amount  that  is  likely  to  be  collected  using  each  enforcement  measure 
under  consideration,  the  probable  costs  of  each  measure,  the  nature  of 
the  debtor's  assets,  and  the  wishes  of  other  creditors. 

142.  Upon  a  creditor's  request  to  the  sheriff  to  initiate  active  enforcement 
measures,  the  creditor  should  be  required  to  give,  to  the  best  of  his 
knowledge,  information  concerning  the  nature  and  location  of  the 
debtor's  property  in  respect  of  which  the  enforcement  measure  or 
measures  are  requested. 

143.  Where  the  sheriff,  acting  reasonably  and  in  good  faith,  determines  that 
he  has  been  provided  with  sufficient  debtor  information,  either  by  a 
creditor  or  by  means  of  the  debtor  questionnaire  and  debtor  and  third 
party  examinations  (see  Recommendations  in  Chapter  4),  and  so  long  as 
the  creditor  has  delivered  to  the  enforcement  office  a  writ  of  enforce- 
ment and  has  directed  the  sheriff  to  enforce  his  judgment,  the  sheriff 
should  be  under  a  statutory  duty  to  commence  active  enforcement 
measures  against  the  debtor. 

144.  When  a  creditor  obtains  his  writ  of  enforcement  he  should  be  provided 
with  a  prescribed  form  indicating  to  him  the  type  of  information  that  the 
sheriff  normally  would  require  prior  to  enforcing  the  judgment.  The 
form  should  state  that  the  absence  of  sufficient  information  concerning 
the  debtor  and  his  property  may  restrict  or  preclude  active  enforcement. 
In  addition,  the  form  should  be  designed  so  as  to  enable  the  creditor  to 
give  the  enforcement  office  instructions  concerning  the  enforcement  of 
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his  judgment,  and  to  indicate  whether  he  wishes  to  have  the  sheriff  mail 
a  judgment  debtor  questionnaire  to  the  debtor  or  to  have  the  sheriff 
serve  and  administer  the  questionnaire  personally  on  the  debtor  (see 
Recommendation  158). 

145.  Where  the  sheriff  has  been  instructed  to  take  active  enforcement 
measures,  they  should  be  undertaken  on  behalf  of  all  creditors  who  have 
delivered  writs  of  enforcement-  to  the  enforcement  office,  including 
creditors  who  have  not  requested  the  sheriff  to  initiate  active 
enforcement  in  respect  of  their  own  writs.  The  sheriff  then  should  be 
required  to  realize  from  the  debtor's  assets  an  amount  sufficient  to 
satisfy  the  debts  owing  to  all  such  creditors,  and  these  creditors  should 
be  entitled  to  share  in  the  distribution  according  to  the  creditors'  relief 
legislation  to  be  proposed  in  a  forthcoming  Part  of  our  Report. 

1 46.  More  information  should  pass  to  debtors  upon  initiation  of  enforcement 
proceedings  against  them.  Accordingly,  where  a  creditor  delivers  a  writ 
of  enforcement  to  the  enforcement  office,  the  sheriff  should  send  to  the 
debtor  a  Notice  of  Judgment  forthwith.  The  Notice  of  Judgment  should 
set  out  the  court  that  issued  the  judgment  being  enforced,  the  style  of 
cause,  the  date  of  judgment,  the  full  name  and  address  of  the  creditor, 
and  the  amount  of  the  judgment,  including  costs,  interest  and  other 
allowable  amounts.  The  Notice  also  should  indicate  to  the  debtor  that, 
subject  to  the  statutory  exemptions,  all  his  assets  are  subject  to 
enforcement  measures. 

147.  The  enforcement  office  should  be  under  a  statutory  duty  to  respond  in  a 
reasonable  manner  to  any  reasonable  oral  or  written  inquiry  from  the 
debtor,  the  creditors,  a  party  in  possession  of  or  claiming  an  interest  in 
the  debtor's  property,  a  person  holding  a  security  interest  or  lien  in 
respect  of  the  property,  or  any  other  interested  party,  where  the  inquiry 
concerns  any  matter  relating  to  the  enforcement  of  the  judgment  in 
question. 

148.  Each  sheriff  should  be  responsible  for  the  establishment  and  mainte- 
nance in  each  county  enforcement  office  of  a  comprehensive  register  of 
enforcement  activities  taken  against  debtors  within  the  county. 

149.  If  and  when  feasible,  a  province-wide  enforcement  register  should  be 
established  to  permit  access  to  information  concerning  all  enforcement 
proceedings  taken  anywhere  in  Ontario. 

150.  The  proposed  enforcement  register  should  record  the  names  of 
judgment  debtors  against  whom  writs  of  enforcement  have  been  filed, 
the  particulars  of  judgment  debts  to  be  enforced,  the  amount 
outstanding  under  such  judgment  debts  and  the  types  of  enforcement 
measures  and  the  number  of  such  measures  initiated  against  such 
judgment  debtors  by  creditors. 

151.  Information  gleaned  from  judgment  debtor  questionnaires  and  exami- 
nations should  not  form  part  of  the  public  enforcement  register,  but 
should  be  available  to  creditors  (see  Recommendation  1 66). 

1 52.  The  provincial  enforcement  register  should  indicate  which  enforcement 
office  has  carriage  of  enforcement  activities  against  each  judgment 
debtor. 
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153.  Debtor  identifying  factors  should  form  part  of  the  description  or 
identification  of  debtors  listed  in  the  enforcement  register. 

154.  In  devising  an  enforcement  register,  serious  attention  should  be  paid  to 
the  "privacy"  implications  with  respect  to  both  the  contents  of  the 
register  and  the  proposed  debtor  identifying  factors. 

155.  The  fact  that  a  person  was  a  debtor  against  whom  enforcement 
measures  have  been  taken,  and  all  information  concerning  such 
enforcement  measures,  ought  not  to  be  made  available  to  the  public  by 
the  sheriff  once  the  debt,  interest  and  other  allowable  costs,  enforced 
under  a  writ  of  enforcement,  have  been  satisfied. 


CHAPTER  4 

156.  The  discovery  procedures  recommended  in  this  Chapter  should  be 
uniform  with  respect  to  the  enforcement  of  all  judgments  from  the 
Supreme  Court,  the  county  and  district  courts  and  the  small  claims 
courts.  Where  there  is  default  in  respect  of  a  support  order,  and  where 
the  maintenance  creditor  files  a  writ  of  enforcement  with  the  sheriff,  the 
discovery  procedures  recommended  in  this  Chapter  should  also  apply; 
however,  the  operation  of  the  discovery  procedures  contained  in  section 
28  of  The  Family  Law  Reform  Act,  1 978  should  not  be  affected. 

157.  Before  a  creditor  is  entitled  to  demand  an  oral  examination  of  the 
debtor,  he  should  be  required  to  make  use  of  a  judgment  debtor 
questionnaire. 

158.  Where  a  creditor  initiates  active  enforcement  measures  against  a 
debtor,  the  enforcement  office  should  be  required,  upon  the  instructions 
of  the  creditor: 

(1)  to  mail  to  the  debtor  a  judgment  debtor  questionnaire.  The 
questionnaire,  in  prescribed  form,  should  seek  information 
concerning  the  debtor's  employment,  income  and  assets,  and  any 
other  information  usually  obtained  on  a  judgment  debtor  examina- 
tion; or,  alternatively, 

(2)  to  serve  the  questionnaire  personally  on  the  debtor,  with  an 
enforcement  officer  administering  it  (that  is,  requiring  the  debtor  to 
complete  it)  upon  service. 

159.  Only  the  creditor  first  instructing  the  enforcement  office  to  act  should 
have  the  right  to  exercise  the  options  proposed  above.  However,  where 
the  questionnaire  has  been  mailed  to  the  debtor,  but  is  not  returned 
within  fifteen  days,  all  creditors  who  have  filed  writs  of  enforcement 
should  be  entitled  at  any  time  to  request  the  enforcement  office  either  to 
serve  and  administer  the  questionnaire  personally  on  the  debtor,  or  to 
serve  on  the  debtor  an  appointment  either  to  attend  at  the  enforcement 
office  for  the  purpose  of  completing  the  questionnaire  or  to  attend  for  an 
oral  examination.  Where  there  are  two  or  more  creditors  exercising  the 
above  options,  and  where  the  enforcement  office  has  received  requests 
for  more  than  one  of  the  proposed  alternatives,  the  office  should  be 
required  to  serve  on  the  debtor  an  appointment  to  attend  an  oral 
examination. 
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160.  Where  the  enforcement  office  has  made  more  than  one  unsuccessful 
attempt  to  serve  and  administer  a  questionnaire  personally,  the  creditor 
should  be  entitled  to  instruct  the  sheriff  to  mail  to  the  debtor,  and  post  in 
a  conspicuous  spot  at  his  last  known  residence  or  place  of  business, 
either  a  notice  of  appointment  for  an  oral  examination  or  a  notice  of 
appointment  to  attend  at  the  enforcement  office  for  the  purpose  of 
completing  the  questionnaire  (see,  also,  Recommendation  168). 

161.  If,  upon  the  return  of  the  mailed  questionnaire  or  upon  its  completion 
before  a  sheriffs  officer  personally  serving  it,  any  creditor  is  of  the  view- 
that  the  questionnaire  is  incomplete,  inaccurate  or  insufficiently  or 
fraudulently  answered,  then,  in  addition  to  any  right  the  creditor  might 
have  to  apply  for  a  contempt  order  against  the  debtor  (see  Recommen- 
dation 168),  the  creditor  should  be  entitled  either  to  request  the  sheriff 
to  serve  and  administer  the  questionnaire  personally  (that  is,  where  it 
has  initially  been  mailed  and  unsatisfactorily  completed),  or  to  request 
the  sheriff  to  serve  on  the  debtor  an  appointment  to  attend  an  oral 
examination.  Where  the  questionnaire  has  initially  been  mailed  and  the 
creditors  have  been  given  the  option  proposed  above,  and  where  requests 
are  made  for  both  procedures,  the  sheriff  should  be  required  to  serve  on 
the  debtor  an  appointment  to  attend  for  an  oral  examination. 

162.  Subject  to  the  exception  proposed  below,  no  additional  obligations 
respecting  questionnaires  or  examinations  should  be  imposed  on  the 
debtor  for  a  period  of  six  months  from  the  date  of  the  completion  of  the 
last  questionnaire  or  the  conduct  of  the  last  oral  examination,  as  the  case 
may  be. 

163.  The  sheriff  or  any  creditor  should  be  entitled  to  apply  to  the  county  or 
district  court  for  leave  to  have  a  further  oral  questionnaire  completed,  or 
to  conduct  a  further  examination,  prior  to  the  expiry  of  the  recom- 
mended six  month  period.  The  applicant  should  be  required  to  show  that 
reasonable  cause  exists  for  further  discovery,  such  as  a  material  change 
in  the  debtor's  financial  circumstances,  or  the  existence  of  material  and 
relevant  information  available  at  the  time  of  the  completion  of  the 
questionnaire  or  the  conduct  of  the  examination  but  for  some  good 
reason  not  elicited  at  that  time. 

164.  Upon  the  expiry  of  the  recommended  six  month  period,  the  same  rules 
and  procedures  as  proposed  in  the  preceding  recommendations  should 
be  applicable. 

165.  The  sheriff  should  be  responsible  for  the  conduct  of  all  oral  examina- 
tions, whether  of  the  debtor  or  of  a  third  party.  However,  the  sheriff 
should  give  sufficient  notice  of  the  examination  to  all  creditors  and  the 
creditors  should  have  the  right  to  cross-examine  the  debtor  or  the  third 
party  at  the  close  of  the  sheriffs  examination. 

166.  A  transcript  should  be  made  of  any  oral  examination.  Transcripts  and 
completed  questionnaires  should  be  filed  in  the  enforcement  office.  This 
material  should  be  sent  automatically  only  to  the  initiating  creditor. 
Other  creditors  should  be  entitled  to  inspect  the  transcript  or  the 
questionnaire  at  the  enforcement  office,  or  they  may  request  a  copy  to  be 
mailed  to  them  at  their  expense. 
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167.  Uniform  rules  concerning  contempt  proceedings  against  debtors  should 
govern  all  discovery  procedures  in  respect  of  the  enforcement  of  money 
judgments  from  all  courts,  except  discovery  procedures  under  section  28 
of  The  Family  Law  Reform  Act,  1 978. 

168.  (1)    Where  a  debtor  ignores  the  demand  to  attend  at  the  enforcement 

office  Jbr  an  oral  examination  or  to  complete  a  questionnaire,  or 
where,  having  attended  for  either  of  these  purposes,  a  debtor 
refuses  to  respond  satisfactorily,  the  creditor  should  be  entitled  to 
apply  to  the  court  for  a  contempt  order  against  him. 

(2)  The  debtor  should  be  served  with  a  notice  of  the  contempt 
proceedings  and  should  be  required  to  attend  a  hearing  to  explain 
his  neglect  or  refusal  and  to  show  cause  why  a  contempt  order 
should  not  issue.  Should  the  court  conclude  that  the  debtor's 
neglect  or  refusal  to  comply  with  the  discovery  requirements  has 
been  wilful  and  without  satisfactory  justification,  the  court  should 
be  required  to  make  the  contempt  order  and  to  order  the  debtor's 
imprisonment  for  a  term  of  not  more  than  twelve  months. 

169.  There  should  be  no  substantial  change  in  the  law  respecting  the 
examination  of  third  parties,  that  is,  strangers  to  the  judgment  that  is 
being  enforced,  although  the  sheriff  should  conduct  such  examinations. 

170.  In  conducting  third  party  examinations,  the  sheriff  should  apply 
uniform,  comprehensive  rules,  akin  to  the  existing  provisions  in  the 
Supreme  Court  of  Ontario  Rules  of  Practice,  as  amended  in  accordance 
with  our  recommendations.  Moreover,  these  rules  should  include  Rules 
592  and  595  of  the  Rules  of  Practice,  insofar  as  they  deal  with  the 
consequences  of  a  third  party's  failure  to  comply  with  discovery 
requirements. 

171.  Rules  589  and  590  of  the  Supreme  Court  of  Ontario  Rules  of  Practice, 
which  refer  to  property  of  the  debtor  "exigible  under  execution",  should 
be  broadened  in  scope  to  refer  to  any  property  subject  to  enforcement  by 
any  means. 

172.  A  notice  should  be  sent  to  the  debtor  where  there  is  to  be  a  third  party 
examination. 

173.  The  sheriff  should  not  be  responsible  for  the  conduct  of  public  register 
searches  when  enforcing  money  judgments  obtained  in  any  court. 
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REPORT  ON  THE  ENFORCEMENT  OF  JUDGMENT  DEBTS 
AND  RELATED   MATTERS,  PART  II   (1981) 

In  Part  II  of  this  report,  the  Commission  considers  the  traditional 
methods  by  which  creditors  may  enforce  their  money  judgments.   Chapter 
2  deals  with  the  seizure  and  sale  of  personal  property.  Chapter  3  deals 
with  the  garnishment  of  a  debtor's  income  and  other  debts  owing  to  the 
debtor.  Chapter  4  deals  with  equitable  execution,  charging  orders  and  stop 
orders.  Finally,  chapter  5  deals  with  the  resolution  of  disputes  in 
enforcement  proceedings,  including  consideration  of  the  gaps  and 
deficiencies  in  the  interpleader  rules  of  the  Rules  of  Practice. 
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REPORT  ON  THE  ENFORCEMENT  OF  JUDGMENT  DEBTS  AND  RELATED 
MATTERS,  PART  II  (1981) 


SUMMARY  OF 
RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  1 

1.  Unless  otherwise  indicated,  the  Recommendations  proposed  in  Part  II 
of  this  Report  should  be  made  applicable  to  all  traditional  enforcement 
measures  taken  to  enforce  judgments  obtained  in  all  courts  in  Ontario. 
Provisions  implementing  our  Recommendations  should  be  consolidated 
in  a  single  new  legislative  framework  that  is  comprehensive  in  nature 
and  scope. 


CHAPTER  2 

2.  Except  where  a  stay  of  enforcement  has  been  ordered,  and  subject  to 
Recommendation  3,  a  judgment  creditor  should  be  entitled  to  initiate 
enforcement  against  his  debtor's  chattels  and  other  personal  property  as 
soon  as  judgment  has  been  signed  and  entered. 

3.  If  a  judgment  is  for  payment  within  a  stipulated  period,  the  creditor 
should  be  entitled  to  issue  a  writ  of  enforcement  only  after  the  expiration 
of  such  period. 

4.  With  respect  to  the  binding  of  a  debtor  "goods",  now  comprehended  by 
section  1 0  of  The  Execution  Act, 

(a)  a  writ  of  enforcement  filed  in  any  enforcement  office  in  Ontario 
should  bind  a  debtor's  goods  throughout  the  Province,  in  the  same 
fashion  as  a  writ  of  execution  now  binds  a  debtor's  goods  within  the 
county  in  which  it  is  filed, 

(b)  subject  to  paragraph  (c),  a  debtor's  goods  should  be  bound 
immediately  upon  delivery  of  a  writ  of  enforcement  to  any 
enforcement  office  in  Ontario, 

(c)  if  a  creditor  does  not  wish  the  protection  provided  by  the  immediate 
binding  effect  of  a  writ  of  enforcement,  he  should  either  withhold 
delivery  of  the  writ  to  the  enforcement  office  or,  having  delivered 
the  writ,  notify  the  sheriff  specifically  and  unambiguously  that  he 
docs  not  wish  the  writ  to  bind.  If  a  creditor  wishes  to  restrict  the 
binding  effect  of  the  writ  of  enforcement  to  certain  property,  or  if 
he  does  not  wish  certain  property  to  be  bound,  he  should  be 
required  to  provide  the  sheriff  with  precise  directions  to  this  effect, 
and 

(d)  a  person  who  acquires  his  title  to  property  from  the  debtor  should 
not  be  prejudiced  by  the  binding  of  the  debtor's  goods  by  a  writ  of 
enforcement,  so  long  as  he  acquires  his  title  in  good  faith,  for 
valuable  consideration  and  without  notice  of  the  delivery  of  the  writ 
to  the  enforcement  office.  Accordingly,  the  phrase  "save  as  to  bills 
of  sale  and  chattel  mortgages"  and  the  phrase  "and  remains  in  his 
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[the  sheriffs]  hands  unexecuted",  both  in  section  10(1)  of  The 
Execution  Act,  ought  to  be  deleted. 

5.  Legislation  enacted  by  the  Parliament  of  Canada  should  be  amended  so 
that  the  fraudulent  damaging  or  destruction  of  exigible  personal 
property  by  a  debtor  is  comprehended  by  either  section  350  or  section 
30 1 ,  or  both,  of  the  Criminal  Code. 

6.  New  legislation  concerning  enforcement  against  personal  property 
should  reflect  the  basic  principle  that  whatever  is  a  valuable  asset  to  a 
debtor  should  be  available  to  satisfy  the  claims  of  his  creditors,  subject 
to  a  meaningful  set  of  exemptions.  It  should  be  sufficient  for  the  purpose 
of  exigibility  that  the  debtor  has  some  right,  title  or  interest  in  the 
property,  irrespective  of  the  nature  of  the  property  or  the  type  of  right, 
title  or  interest  asserted. 

7.  New  legislation  should  continue  to  provide  expressly  for  the  exigibility 
of  specified  types  of  personal  property,  including  those  types  now 
contained  in  The  Execution  Act.  The  decision  to  include  a  specific  type 
of  property  should  be  based  on  all  the  circumstances  of  the  case, 
including  the  nature  of  the  property,  the  need  to  clarify  its  exigibility, 
despite  the  broad  language  of  the  proposed  new  general  section,  and  the 
need  to  enact  unique  seizure  or  sale  rules  for  the  particular  type  of 
property.  Legislation  should  provide  unequivocally  that  the  classes  of 
property  specifically  referred  to  in  the  legislation  do  not  constitute  a 
comprehensive  and  exhaustive  list  of  exigible  personal  property. 

8.  New  legislation  should  make  industrial  designs  expressly  exigible.  A 
notice  of  seizure  provision  similar  in  nature  to  that  contained  in  section 
17  of  The  Execution  Act,  respecting  patents,  ought  to  be  enacted. 
Accordingly,  the  interest  of  a  debtor  in  an  industrial  design  should  be 
bound  from  the  time  when  a  notice  of  seizure  is  received  at  the  office  in 
which  industrial  designs  are  registered. 

9.  New  legislation  should  make  copyrights  expressly  exigible.  Where  a 
copyright  is  registered,  a  notice  of  seizure  should  be  served  on  the 
appropriate  official,  and  the  debtor's  interest  should  be  bound  upon 
receipt.  Where  a  copyright  is  not  registered,  a  notice  of  seizure  should  be 
required  to  be  served  on  the  owner-debtor,  after  which  time  his  interest 
should  be  bound  and  he  should  no  longer  be  entitled  to  exercise  any 
rights  under  the  copyright.  Where  the  debtor  is  a  licencee  under  the 
Copyright  Act,  the  notice  should  be  served  on  him  and  the  licensee- 
debtor's  interest  should  be  bound  from  the  receipt  of  the  notice. 

10.  Upon  a  creditor's  instructions,  the  sheriff  should  be  required  to  seize 
property  in  the  sole  or  joint  possession  of  the  debtor.  This  duty  should 
arise,  and  the  sheriff  should  be  protected,  unless  the  sheriff,  acting  in 
good  faith,  has  some  reasonable  basis  for  believing  that  the  property  is 
not  property  in  respect  of  which  the  debtor  has  some  exigible  right,  title 
or  interest. 

1 1 .  With  respect  to  the  seizure  of  chattels  in  the  sole  possession  of  a  third 
party,  the  sheriff  should  no  longer  be  empowered  to  require  "written 
instructions  and  a  bond",  as  is  now  the  case  under  section  20(1)  of  The 
Execution  Act. 

1 2.  Where  a  debtor's  chattels  are  in  the  sole  possession  of  a  third  party,  they 
should  not  be  physically  seized  immediately.  Rather,  possession  ought  to 
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remain,  at  least  temporarily,  in  the  third  party  and  seizure  should  be 
effected  in  accordance  with  the  following  Recommendation. 

13.  (1)    The  sheriff  should  serve  personally  on  the  debtor  and  on  the  third 

party  in  possession  a  notice  of  seizure;  if  personal  service  is  not 
possible,  service  ought  to  be  permitted  by  regular  prepaid  mail. 

(2)  The  sheriff  also  should  be  obliged  in  every  case  to  post  the  notice  in 
a  conspicuous  spot  at  the  location  where  the  chattels  are  kept. 

(3)  The  notice  should  contain  information  concerning  the  effect  of  the 
seizure  and  also  should  contain  a  warning  that  any  dealings  by  the 
debtor  with  his  right,  title  or  interest  in  the  chattels  are  prohibited. 

(4)  While  the  notice  need  not  necessarily  provide  a  specific  description 
of  each  item  subject  to  seizure,  there  ought  to  be  a  general 
obligation  imposed  on  the  creditor  and  on  the  third  party  in 
possession  to  cooperate  with  the  sheriff  in  identifying  the  chattels 
that  the  creditor  wishes  to  be  seized,  or  that  the  third  party  has  in 
his  possession,  as  the  case  may  be. 

14.  Where,  after  service,  the  third  party  claims  a  proprietary  or  possessory 
interest  in  the  chattels,  or  otherwise  disputes  their  exigibility,  and  where 
the  chattels  have  been  sufficiently  specified  or  particularized  to  permit 
ready  identification,  either  in  the  notice  of  seizure  or  by  the  third  party 
himself, 

(1)  the  third  party  should  have  the  unrestricted  right  to  transfer  his 
proprietary  interest  in  the  chattels,  and 

(2)  the  third  party  should  not  be  entitled  to  transfer  or  give  up  actual 
possession  of  the  chattels  unless, 

(a)  at  any  time  after  service  of  the  notice  of  seizure,  the  third 
party  pays  into  the  enforcement  office  the  total  value  of  the 
creditors'  claims  outstanding,  or  the  value  of  the  debtor's 
interest  in  the  chattels,  whichever  is  the  lesser  amount, 

(b)  the  court,  on  an  interpleader  application,  resolves  the  third 
party's  possessory  claim  in  his  favour, 

(c)  where  the  wish  to  effect  a  transfer  arises  only  during  an 
interpleader  hearing,  the  court,  on  application  by  the  third 
party,  permits  such  transfer,  subject  to  such  terms  (respecting 
security  or  undertakings  from  the  third  party  or  transferee,  for 
example)  as  the  court  thinks  just  and  reasonable, 

(d)  the  creditors  agree  to  the  transfer,  or 

(e)  the  court,  in  a  separate  and  distinct  application  by  the  third 
party,  permits  the  transfer,  subject  to  such  terms  (respecting 
security  or  undertakings  from  the  third  party  or  transferee,  for 
example)  as  the  court  thinks  just  and  reasonable. 

15.  Where  the  court  orders  the  third  party  to  pay  any  amount  as  a  term 
imposed  under  paragraph  (2)(c)  or  (e)  of  the  preceding  Recommenda- 
tion, such  amount  should  be  paid  into  the  enforcement  office  and  not 
into  court. 

16.  The  following  supplementary  proposals  should  be  adopted: 

(1)  where  the  third  party  transfers  his  proprietary  or  possessory 
interest  under  the  rules  proposed  in  Recommendation  14,  he  should 
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be  under  an  obligation  to  provide  particulars  of  the  transfer, 
including  the  name  and  address  of  the  transferee,  to  the  enforce- 
ment office;  and 

(2)  the  transferee  should  be  subject  to  the  above  rules  respecting 
further  transfers  from  him,  except  that  where  money  already  has 
been  paid  into  the  enforcement  office  or  where  security  or  an 
undertaking  already  has  been  provided,  the  transferee  should  be 
entitled  todeal  with  his  interest  without  restriction. 

17.  The  notice  of  seizure  served  on  the  third  party  should  describe  the 
avenues  open  to  him  should  he  wish  to  transfer  possession  <to  another 
party,  and  should  warn  him  of  the  consequences  of  a  failure  to  abide  by 
the  statutory  provisions. 

1 8.  Where  the  third  party  does  not  claim  a  proprietary  or  possessory  interest 
in  the  chattels,  or  where  he  does  not  dispute  their  exigibility,  the  sheriff 
should  be  entitled  to  seize  the  chattels  physically  or,  where  it  is  not 
feasible  or  desirable  to  do  so,  he  should  be  entitled  to  conclude  a 
"walking  possession"  agreement  with  the  third  party  in  accordance  with 
Recommendations  89-94. 

19.  Where  the  creditors  cannot  particularize  the  property  to  be  made 
subject  to  the  notice  of  seizure,  and  where  the  third  party  cannot 
reasonably  specify,  or  honestly  denies  having,  individual  chattels 
belonging  to  the  debtor,  or  where  the  third  party  informs  the  sheriff  that 
he  does  have  some  of  the  debtor's  property,  but  because  of  commingling, 
loss  of  records  or  receipts,  or  for  any  other  reason,  the  particular  articles 
cannot  be  sufficiently  identified  for  the  purposes  of  physical  seizure,  the 
following  rules  should  apply: 

( 1 )  the  third  party  should  be  entitled  to  sell,  mortgage  or  otherwise  deal 
with  any  of  the  chattels  in  his  possession,  but  only  at  his  peril; 

(2)  a  bona  fide  purchaser,  mortgagee  or  other  transferee  of  the  chattels 
for  value  and  without  notice  that  the  debtor  in  fact  has  some  right, 
title  or  interest  in  the  particular  chattels  with  which  he  is  dealing, 
and  that  they  have  been  seized  under  the  notice  of  seizure,  should 
take  free  and  clear  of  the  notice;  and 

(3)  if  the  third  party  has  dealt  with  chattels  in  respect  of  which  the 
debtor  has  some  right,  title  or  interest,  the  third  party  ought  to  be 
held  accountable  to  the  execution  creditor.  The  notice  of  seizure 
should  contain  a  warning  to  this  effect. 

20.  New  legislation  should  provide  expressly  for  the  exigibility  of  all 
security  interests  that  may  be  created  pursuant  to  the  provisions  of  The 
Personal  Property  Security  Act. 

21.  ( 1 )    A  type  of  notice  procedure  similar  to  that  contained  in  section  26  of 

The  Execution  Act  should  be  adopted  in  respect  of  all  security 
interests  created  and  perfected  by  registration  under  The  Personal 
Property  Security  Act.  Accordingly,  where  the  sheriff  wishes  to 
seize  the  interest  of  a  secured  party,  he  should  be  required  to  send 
to  the  personal  property  security  office  a  notice  of  seizure.  The 
Personal  Property  Security  Act  should  be  amended  to  provide  that, 
upon  receipt  of  a  notice  of  seizure,  the  branch  registrar  should  be 
required  to  register  the  notice  in  the  personal  property  security 
register. 
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(2)  Upon  seizure  of  an  unperfected  security  interest,  the  sheriff,  on  the 
creditor's  instructions,  ought  to  be  entitled  to  apply  to  the  court  for 
the  late  registration  of  the  interest  in  the  same  manner  as  the 
secured  party-debtor  himself  could  do. 

22.  The  existing  particularization  of  "book  debts  and  other  choses  in 
action"  in  section  1 9(2)  of  The  Execution  Act  ought  to  be  retained. 

23.  The  collection  of  the  amounts  payable  in  respect  of  all  property  listed  in 
section  19  of  The  Execution  Act,  except  cheques,  bills  of  exchange  and 
promissory  notes  that  have  been  issued  and  delivered,  ought  to  be 
subsumed  under  and  effected  exclusively  through  the  garnishment 
procedure  proposed  in  Chapter  3.  Accordingly,  the  right  of  a  sheriff 
under  section  19(1)  and  (2)  to  institute  legal  proceedings  to  collect  the 
amounts  due,  and  the  practice  involving  a  notice  of  seizure  as  an 
alternative  means  of  collection,  should  be  abolished. 

24.  With  respect  to  seizure  of  a  debt  owing  to  a  debtor  for  the  purpose  of 
sale,  as  opposed  to  collection,  the  sheriff  should  be  empowered  either  to 
seize  physically  any  document  representing  the  debt  obligation  or  to 
serve  a  notice  of  seizure  on  both  the  debtor  and  the  person  liable.  Upon 
service  of  the  notice  of  seizure  on  the  person  liable,  that  person  should  be 
restrained  from  paying  the  amount  owing  to  the  debtor.  Should  he  wish 
to  dispute  his  liability  to  the  debtor,  the  dispute  resolution  procedures 
recommended  in  Chapter  5  in  the  context  of  garnishment  proceedings 
should  apply  mutatis  mutandis. 

25.  Where  creditors  have  directed  the  sheriff  to  commence  enforcement 
activities  against  the  interest  of  a  debtor  who  is  a  secured  party  under 
The  Personal  Properly  Security  Act,  the  sheriff  ought  to  stand  in  the 
shoes  of  that  debtor.  Accordingly,  on  a  creditor's  instructions,  the  sheriff 
should  be  entitled,  for  example,  to  exercise  against  the  property  covered 
by  the  security  agreement  the  same  rights  of  repossession  and  sale  upon 
default  as  the  debtor  could  have  exercised.  In  exercising  this  jurisdic- 
tion, the  sheriff  should  be  subject  to  any  infirmities  with  respect  to  the 
security  agreement  to  which  the  debtor  would  be  subject. 

26.  With  respect  to  the  drafting  of  new  legislation  comprehending  what  is 
now  part  of  section  19(1)  of  The  Execution  Act, 

( 1 )  the  word  "shall"  should  be  replaced  by  the  word  "may",  and 

(2)  the  requirement  that  the  sheriff  should  "hold  such  [securities  for 
money]  as  security"  should  be  abolished. 

27.  With  respect  to  unissued  and  undelivered  negotiable  instruments,  the 
sole  method  of  collection  of  the  amounts  owing  to  the  debtor  should  be 
the  garnishment  procedure  proposed  in  Chapter  3.  As  a  result,  the 
existing  right  of  a  sheriff  under  section  19  to  institute  legal  proceedings 
to  collect  the  amounts  due,  and  the  present  practice  involving  a  notice  of 
seizure  as  an  alternative  method  of  collection,  should  beabolished. 

28.  Where  a  cheque,  bill  of  exchange  or  promissory  note  (a  "negotiable 
instrument")  has  been  issued  and  delivered,  the  negotiable  instrument 
should  be  seizable  physically  by  the  sheriff  for  the  purpose  of  collection 
or  sale,  whether  the  instrument  is  in  the  possession  of  the  debtor  or  some 
other  person. 

29.  After  the  physical  seizure  by  the  sheriff  of  a  negotiable  instrument,  and 
upon  due  presentment  to  the  enforcement  office's  bank,  the  drawee  or 
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person  liable  on  the  instrument,  the  sheriff  should  be  entitled  by  statute 
to  demand  and  receive  directly  from  such  bank,  drawee  or  person  liable 
the  amount  secured  by  the  instrument.  However,  the  sheriff  should  be 
subject  to  any  claims  or  defences  that  the  bank,  drawee  or  person  liable 
would  have.  If  the  Province  does  not  have  the  constitutional  jurisdiction 
to  require  the  bank,  drawee  or  person  liable  to  pay  on  a  negotiable 
instrument  presented  to  it  by  the  sheriff,  Parliament  should  enact  such 
an  amendment  to  the  relevant  federal  legislation. 

30.  Where  a  negotiable  instrument  has  been  physically  seized,  in  addition  to 
any  other  method  of  collection,  the  sheriff  should  be  empowered  to  serve 
a  notice  of  seizure  on  the  person  liable  on  the  instrument.  Upon  service, 
the  person  liable  should  be  bound  to  pay  to  the  enforcement  office  all 
money  owing  on  the  instrument,  up  to  the  amount  of  the  judgment  debt 
plus  other  allowable  sums,  and  that  person  should  be  discharged  to  the 
extent  of  the  payment. 

31.  In  addition  to  physical  seizure  of  a  negotiable  instrument,  the  following 
rules  should  apply  where  a  third  party  is  in  possession  of  a  negotiable 
instrument  payable  or  endorsed  to  the  debtor: 

(1)  where  the  third  party  is  not  liable  on  the  instrument,  but  is  only  a 
custodian  of  it,  the  sheriff,  on  the  creditor's  instructions,  should  be 
empowered  to  serve  on  the  third  party  a  notice  of  seizure  of  the 
negotiable  instrument  itself,  requiring  the  third  party  to  deliver  up 
the  instrument  to  the  sheriff  for  the  purpose  of  sale; 

(2)  where  the  third  party  is  liable  on  the  instrument,  the  sheriff,  on  the 
creditor's  instructions,  should  be  empowered  to  serve  on  the  third 
party  either  a  notice  of  seizure  of  the  negotiable  instrument  itself, 
for  the  purpose  of  sale,  or  a  notice  of  seizure  of  the  amount  payable 
under  the  instrument,  up  to  the  amount  of  the  judgment  debt  plus 
other  allowable  sums.  The  third  party  should  be  discharged  to  the 
extent  of  his  payment  to  the  sheriff;  and 

(3)  where  the  third  party  delivers  the  instrument  to  the  debtor  or  any 
other  person  subsequent  to  and  notwithstanding  the  service  of  the 
notice  of  seizure  on  him,  the  negotiation  or  delivery  should  be  valid, 
but  the  third  party  should  be  held  accountable  to  pay  the  amount 
secured  by  the  instrument,  up  to  the  amount  of  the  creditors'  claims 
and  other  allowable  sums,  if  any  loss  should  occur  to  the  creditors. 

32.  Where  the  sheriff  has  seized  a  debtor's  beneficial  interest  in  property 
that  is  secured  by  a  personal  property  security  agreement,  the  sheriff 
should  stand  in  the  shoes  of  the  debtor,  with  jurisdiction  to  exercise  all 
rights  that  the  debtor  himself  could  have  exercised  —  for  example,  any 
contractual  or  statutory  right  to  cure  a  default  by  the  debtor,  or  to  keep 
a  security  agreement  in  good  standing  and  avoid  a  default,  or  to  redeem 
or  repurchase  collateral  subject  to  a  security  agreement. 

33.  Where  creditors  wish  to  preclude  a  secured  party  from  exercising  an 
otherwise  legal  right  to  repossess  and  sell  the  collateral,  the  sheriff 
should  be  empowered  to  apply  to  the  court  for  an  order  staying  the 
repossession  and  sale  proceedings,  notwithstanding  any  contrary 
provision  in  the  security  agreement  or  in  The  Personal  Property 
Security  Act.  Upon  the  stay  of  proceedings,  the  sheriff,  rather  than  the 
secured  party,  should  be  entitled  to  have  carriage  of  the  sale  of  the 
chattels. 
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34.  Where  the  debtor  is  a  lessee  of  chattels,  the  sheriff,  financed  by  the 
creditors,  ought  to  have  the  right  to  stand  in  the  shoes  of  the  chattel 
lessee-debtor  and,  if  applicable,  to  cure  a  default  by  the  debtor,  or  to 
make  disbursements  to  keep  the  lease  in  good  standing. 

35.  Serious  consideration  ought  to  be  given  to  the  important  question  of 
granting  some  type  of  statutory  relief  to  defaulting  chattel  lessees. 

36.  The  priority  over  execution  creditors  given  to  landlords  under  section  56 
of  The  Landlord  and  Tenant  Act  ought  to  be  given  to  landlords  of  both 
residential  and  non-residential  premises  vis-a-vis  creditors  from  the 
Supreme  Court,  the  county  and  district  courts  and  the  small  claims 
courts.  Such  priority  should  be  restricted  to  a  maximum  of  three 
months'  arrears  of  rent,  defined  to  exclude  claims  for  accelerated  rent, 
liquidated  damages  or  any  other  similar  claim  in  respect  of  a  specified 
sum  that  has  become  due  and  payable  upon  the  debtor-tenant's  breach 
of  any  term,  rule  or  regulation  in  the  lease. 

37.  An  amended  section  56  of  The  Landlord  and  Tenant  Act  should  not 
comprehend  creditors  enforcing  orders  for  support  or  maintenance, 
irrespective  of  which  court  made  the  order,  or  creditors  enforcing  the 
maintenance  provisions  of  a  cohabitation  agreement,  marriage  contract, 
paternity  agreement,  or  separation  agreement,  as  provided  for  in  The 
Family  Law  Reform  Act.  1978. 

38.  Section  56(3)  of  The  Landlord  and  Tenant  Act  should  be  amended  to 
make  it  clear  that  the  creditor  who  pays  the  arrears  shall  be  given  a  first 
charge  in  respect  of  the  moneys  paid  to  the  landlord. 

39.  The  existing  provisions  in  The  Execution  Act  respecting  the  seizure  of 
shares  ought  to  be  repealed  in  favour  of  new  legislation,  to  be 
recommended  below,  in  respect  of  the  seizure  of  shares  in  all  companies, 
including  "private"  companies. 

40.  In  order  to  effect  a  seizure  of  shares  in  a  debtor's  possession  and  in 
respect  of  which  the  debtor  has  some  right,  title  or  interest,  the  sheriff 
should  be  required  to  seize  physically  either  the  share  certificates  or 
other  documents  of  a  similar  nature.  A  notice  of  the  seizure  should  be 
sent  by  the  sheriff  to  the  company  in  question. 

41.  Where  the  certificate  or  other  similar  document  is  not  in  the  possession 
of  a  debtor,  but  is  in  the  physical  possession  or  under  the  control  of  a 
third  party,  physical  seizure  should  not  be  necessary  in  order  to  bind  the 
third  party;  rather,  the  notice  of  seizure  provisions  recommended  earlier 
with  respect  to  the  seizure  of  the  debtor's  property  in  the  sole  possession 
of  a  third  party  should  apply  mutatis  mutandis.  Accordingly,  on  the 
creditor's  instructions,  the  sheriff  should  be  required  to  serve  a  notice  of 
seizure  on  the  third  party.  The  notice  should  contain  information 
concerning  restrictions  on  the  disposition  of  the  property  seized  in  the 
possession  of  a  third  party,  as  recommended  earlier,  and  should  state 
that  failure  to  abide  by  these  restrictions  will  result  in  liability  to  the 
creditors  for  any  loss.  Claims  to  rights  in  respect  of  the  shares  should  be 
dealt  with  under  the  interpleader  rules  proposed  in  Chapter  5. 

42.  The  sheriff  should  be  empowered  to  freeze  the  transfer  or  disposition  of 
all  or  a  specified  number  of  the  debtor's  shares  by  means  of  the  proposed 
notice  of  seizure. 
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43.  Where  the  only  evidence  of  the  debtor's  right,  title  or  interest  in  respect 
of  shares  is  an  account  with  a  stock  broker  or  an  entry  in  the  records  of  a 
stock  broker,  the  sheriff,  in  order  to  seize  the  shares,  should  be  required, 
on  a  creditor's  instructions,  to  serve  a  notice  of  seizure  on  the  stock 
broker.  This  notice  should  contain  a  prohibition,  authorized  by  statute, 
against  any  transfer  or  disposition  by  the  broker  of  shares  owned  by  the 
debtor  according  to  the  books  or  records  of  the  broker.  The  sheriff 
should  be  empowered  to  freeze  the  transfer  or  disposition  by  the  broker 
of  all  or  only  a  specified  number  of  the  debtor's  shares.  Failure  on  the 
part  of  the  broker  to  abide  by  such  prohibition  should  result  in  liability 
on  the  part  of  the  broker  for  any  loss  caused  to  the  creditors. 

44.  Regardless  of  whether  a  seizure  itself  is  effected,  it  should  be  possible  to 
enforce  a  judgment  against  all  the  dividends,  premiums,  bonuses,  or 
other  pecuniary  profits  or  similar  payments,  arising  in  respect  of  shares 
owned  by  the  debtor.  Such  collection  should  be  by  means  of  the  new 
garnishment  procedure  proposed  in  Chapter  3.  The  sheriff  should  be 
empowered  to  serve  on  the  company  a  notice  of  garnishment  that  all 
such  payments  are  frozen.  From  the  time  of  service,  the  company  should 
be  required  to  make  all  payments  to  the  enforcement  office  and  not  to 
the  debtor. 

45.  A  bona  fide  transferee  of  the  debtor's  shares,  for  value  and  without 
notice  that  a  writ  of  enforcement  against  the  debtor  has  been  delivered 
to  the  enforcement  office,  ought  to  acquire  title  to  the  shares  free  and 
clear  of  such  writ. 

46.  A  bona  fide  transferee  of  the  debtor's  shares,  for  value  and  without 
notice  ought  to  be  entitled  to  be  registered  as  owner  of  the  shares  on  the 
books  of  the  company  and  to  payment  of  all  dividends  or  other  amounts 
in  respect  of  the  shares  in  question.  Upon  such  registration,  the 
garnishment  of  dividends  ought  to  be  lifted  automatically,  and  the 
payments  hitherto  made  to  the  enforcement  office  ought  to  be  made  to 
the  transferee. 

47.  In  order  to  assert  his  right  to  registration  on  the  company's  books  and  to 
the  dividends,  a  transferee,  claiming  to  be  a  bona  fide  transferee  for 
value  and  without  notice,  should  be  required  to  file  a  claim  with  the 
enforcement  office.  Upon  receipt  of  the  transferee's  claim,  including 
particulars  of  the  transfer  to  him,  the  sheriff  should  be  required  to  hold 
in  trust  the  amounts  thereafter  received  by  him  as  dividends  or  other 
similar  profits,  to  abide  the  results  of  the  claim.  The  sheriff  should 
forward  a  notice  of  the  transferee's  claim  to  all  the  creditors,  and  the 
normal  interpleader  rules,  recommended  in  Chapter  5,  should  apply  to 
the  resolution  of  any  dispute  between  the  transferee  and  the  creditors. 

48.  For  the  purposes  of  enforcement  legislation,  the  term  "private 
company"  should  be  defined  to  mean  a  company  in  respect  of  whose 
shares  there  is  a  restriction  on  transferability,  in  the  sense  that  the 
directors  or  shareholders  of  the  company  must  consent  to  a  transfer. 

49.  The  principle  in  section  1  5  of  The  Execution  Act  that,  where  the  sheriff 
"seizes  the  shares  of  an  execution  debtor  in  a  private  company,  he  shall 
first  offer  them  for  sale  to  the  other  shareholders  or  any  one  of  them  in 
such  private  company",  should  be  retained. 
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50.  With  respect  to  the  seizure  and  sale  of  private  company  shares  under  a 
writ  of  enforcement,  the  following  further  rules  are  recommended: 

(1)  upon  notice  by  the  enforcement  office  to  a  private  company,  the 
directors  or  other  officers  of  that  company  ought  to  be  absolutely 
prohibited  from  consenting  to  any  transfer  of  shares  by  the  debtor 
to  another  party,  and  the  company  and  its  transfer  agent  or  other 
authorized  officer  should  be  prohibited  from  registering  any  such 
transfer  on  the  books  of  the  company; 

(2)  where  the  debtor  beneficially  owns  100%  of  the  allotted  shares,  the 
sheriff  should  be  entitled  to  sell  the  seized  shares  and,  without 
qualification,  the  purchaser  should  be  entitled  to  be  registered  on 
the  books  of  the  company  as  the  new  owner  of  the  shares; 

(3)  where  the  transfer  of  the  shares  or  the  registration  of  a  transferee 
on  the  books  of  the  company  is  subject  to  the  consent  or  approval  of 
the  directors  before  taking  effect,  such  consent  or  approval  should 
not  be  arbitrarily  or  unreasonably  withheld;  and 

(4)  acting  on  behalf  of  the  creditors,  the  sheriff  should  be  entitled  to 
apply  by  way  of  summary  application  to  the  county  or  district  court 
to  overturn  the  directors'  refusal.  The  onus  of  proving  that  the 
directors'  refusal  was  unreasonable  or  arbitrary  ought  to  be  on  the 
sheriff.  In  determining  the  issue,  the  court  should  have  regard  to  all 
the  circumstances  of  the  case,  including  the  extent  of  the  remaining 
shareholding,  the  intended  transferee  (if  known  at  the  time),  the 
enterprise  in  which  the  company  is  engaged,  and  the  locus  of 
effective  "control"  of  the  company. 

51.  A  notice  of  seizure  procedure  should  apply  with  respect  to  the  binding 
and  seizure  of  a  debtor's  interest  in  chattels  that  is  contingent  or 
conditional  upon  the  happening  of  some  subsequent  event.  In  such  a 
case,  the  following  rules  should  apply: 

( 1 )  a  notice  of  seizure  should  be  served  on  the  person  legally  obligated 
to  transfer  the  chattels  to  the  debtor,  requiring  that  person  to 
deliver  up  the  chattels  to  the  sheriff,  and  not  to  the  debtor,  upon  the 
happening  of  the  contingency  or  condition;  and 

(2)  where  a  trustee  or  personal  representative  in  control  of  the  chattels 
retires  or  is  replaced,  or  a  new  trustee  or  personal  representative  is 
appointed,  or  any  other  change  takes  place  with  respect  to  the 
person  having  control  over  the  property,  the  duty  to  deliver  up  the 
chattels  should  devolve  on  or  be  transferred  to  the  new  or  surviving 
trustee  or  personal  representative  or  the  new  person  having  control 
of  the  property,  in  the  same  manner  as  would  any  other  duty  or 
obligation,  whether  the  devolution  or  transfer  is  by  statute, 
assignment  or  otherwise. 

52.  Subject  to  the  Recommendation  that  follows,  where  an  agreement, 
under  which  the  debtor  holds  or  uses  personal  property  or  an  interest  in 
personal  property  (such  as,  for  example,  a  license  or  franchise 
agreement),  contains  a  clause  precluding  assignment  absolutely  or 
permitting  assignment  only  upon  the  happening  of  certain  events  or  the 
performance  of  certain  conditions,  or  upon  the  consent  of  another  party, 
the  following  rules  should  apply: 
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(1)  the  refusal  to  permit  any  assignment  or  to  consent  to  an 
assignment  should  not  be  exercised  arbitrarily  or  unreasonably, 
nor  should  any  other  condition  precedent  to  an  assignment  be 
arbitrarily  or  unreasonably  imposed  on  the  debtor; 

(2)  acting  on  behalf  of  the  creditors,  the  sheriff  should  be  entitled  to 
apply  by  way  of  summary  application  to  the  county  or  district  court 
in  order  to  overturn  an  arbitrary  or  unreasonable  refusal  to  permit 
or  consent  to  an  assignment  or  in  order  to  invalidate  an  arbitrary  or 
unreasonable  condition  precedent  to  an  assignment.  The  onus  of 
proving  that  the  refusal  or  condition  precedent  was  arbitrary  or 
unreasonable  ought  to  be  on  the  sheriff; 

(3)  in  determining  the  issue,  the  court  should  have  regard  to  all  the 
circumstances  of  the  case,  including  the  nature  and  purpose  of  the 
intended  assignment,  the  intended  transferee  (if  known  at  the 
time),  the  property  or  interest  subject  to  the  impugned  clause,  and 
the  reasons  for  the  refusal  or  for  the  imposition  of  the  condition 
precedent;  and 

(4)  in  order  to  freeze  the  debtor's  interest  and  preclude  fraudulent 
dispositions,  upon  notice  by  the  sheriff  to  the  party  whose 
permission  or  consent  to  the  assignment  is  required,  or  who  has 
imposed  the  condition  precedent,  such  party  should  be  prohibited 
from  waiving  the  non-assignment  clause  or  the  condition  precedent 
or  from  consenting  to  any  assignment  by  the  debtor  to  a  third  party. 

53.  The  above  Recommendation  ought  not  to  apply  where  a  state  agency  or 
board  oversees  the  granting  and  transfer  of  licences,  and  where  the 
applicable  statute  or  regulation  precludes,  restricts  or  otherwise  governs 
the  assignment  or  other  disposition  of  some  type  of  personal  property. 

54.  The  general  philosophy  and  structure  of  the  present  exemption 
provisions  contained  in  section  2  of  The  Execution  Act  ought  to  be 
retained,  although  amended  according  to  the  Recommendations  that 
follow. 

55.  The  statutory  maximum  dollar  limits  in  each  of  the  relevant  categories 
under  section  2  should  be  increased  as  follows: 

(1)  section  2.1,  dealing  with  "necessary  and  ordinary  wearing  apparel 
of  the  debtor  and  his  family":    from  $  1 ,000  to  $2,000; 

(2)  section  2.2,  dealing  with  "household  furniture,  utensils,  equipment, 
food  and  fuel":    from  $2,000  to  $4,000; 

(3)  section  2.3,  dealing  with  non-farming  "tools  of  the  trade":  from 
$2,000  to  $5,000;  and 

(4)  section  2.4,  dealing  with  farming  "tools  of  the  trade":  from  $5,000 
to  $12,000. 

56.  No  change  should  be  made  in  the  specific  exemptions  provided  in  section 
2.5. 

57.  With  respect  to  section  2.3,  "books"  should  be  added  to  the  list  of 
chattels,  "trade"  should  be  added  to  the  categories  "business,  profession 
or  calling",  and  the  phrase  "ordinarily  used  by  the  debtor"  should  be 
expanded  to  read  "ordinarily  used  by,  and  necessary  for,  the  debtor". 
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58.  A  new  exemption  category  should  be  created  for  medical  and  dental  aids 
and  equipment  ordinarily  used  by,  and  necessary  for,  the  debtor  or  his 
family,  with  no  monetary  limit. 

59.  Exemptions  should  be  raised  or  lowered  by  regulation  in  direct 
proportion  to  fluctuations  in  the  Consumer  Price  Index.  An  annual 
amendment  is  suggested. 

60.  Section  3(1)  of  The  Execution  Act  should  be  amended  to  provide  that, 
where  an  exemption  is  claimed  for  one  or  more  chattels  that  has  or  have 
a  sale  value  in  excess  of  the  proposed  monetary  limit  plus  costs  of  the 
sale,  the  sheriff  should  have  jurisdiction  to  seize  and  sell  one  or  jnore  of 
such  chattels  where  other  chattels  are  not  available  for  seizure  and  sale 
and  where  it  is  otherwise  impossible  to  grant  the  debtor  the  full 
exemption  contemplated  by  the  legislation.  The  debtor  should  be  left 
with  chattels  and  proceeds  the  total  value  of  which  reaches,  but  does  not 
exceed,  the  monetary  limits  so  contemplated. 

61.  Section  3(1)  and  (2)  of  The  Execution  Act  ought  to  comprehend  all 
types  of  chattel  listed  in  section  2. 

62.  Section  4  of  The  Execution  Act  ought  to  be  amended  to  provide  that 
money  actually  received  by  a  debtor  pursuant  to  section  3(1)  or  (2)  is 
exempt  in  his  hands  for  three  months  from  the  date  of  receipt.  Where 
the  debtor  does  not  purchase  exempt  assets  with  this  money  within  the 
three  month  period,  the  money  ought  no  longer  to  be  exempt  from 
seizure  or  garnishment. 

63.  For  the  purpose  of  retaining  the  exemption  recommended  above,  it 
should  not  be  necessary  to  purchase  exempt  property  that  is  specifically 
designed  or  intended  to  replace  the  sold  property;  it  should  be  sufficient 
that  the  purchased  property  would  be  exempt  from  seizure. 

64.  The  following  rules  should  apply  where  a  debtor  wishes  to  claim  the 
three  month  exemption  proposed  above: 

(1)  a  creditor  initially  should  have  the  right  to  instruct  the  sheriff  to 
garnish  the  proceeds  as  though  no  exemption  existed; 

(2)  the  notice  of  garnishment  served  on  the  debtor  should  contain  a 
statement  that  the  debtor  may  object  to  the  garnishment  and  apply 
for  the  proposed  exemption  within  ten  days  from  service  of  the 
notice; 

(3)  where  the  debtor  files  an  objection  to  the  garnishment  and  applies 
for  an  exemption,  the  sheriff  should  be  required  to  give  notice  of  the 
application  to  all  creditors  who  have  delivered  a  writ  of  enforce- 
ment against  the  debtor  to  the  enforcement  office; 

(4)  if  the  claim  is  not  contested  by  any  of  the  creditors,  the  exemption 
should  be  allowed;  if  the  debtor's  claim  is  contested,  the  sheriff 
should  be  required  to  interplead  in  order  to  bring  the  dispute  before 
a  court  (see  Chapter  5); 

(5)  where  the  sheriff  has  in  his  hands  money  realized  through 
garnishment  proceedings,  and  where  the  debtor  has  not  claimed  an 
exemption  within  the  ten  day  period,  the  sheriff  should  be 
empowered  to  distribute  the  money  according  to  law  notwithstand- 
ing the  exemption;  however,  where  no  distribution  is  to  take  place 
until  some  time  subsequent  to  the  expiry  of  the  ten  day  period,  the 


53-13 


t 


debtor  should  be  entitled  until  the  time  of  distribution  to  object  to 
the  garnishment  and  to  apply  for  the  proposed  exemption. 

65.  Where,  with  respect  to  exempt  chattels  that  have  been  lost  or  stolen,  or 
damaged  or  destroyed  by  fire  or  other  cause,  compensation  has  been 
awarded,  for  example,  by  a  court,  or  is  payable  pursuant  to  a  contract, 
such  as  a  contract  of  insurance,  the  garnishment  of  the  compensation 
payable  and  the  garnishment  or  seizure  of  the  compensation  actually 
paid  to  the  debtor  should  be  prohibited. 

66.  The  proposed  exemption  for  compensatory  payments  ought  to  terminate 
upon  the  expiry  of  three  months  from  the  date  of  receipt.  If,  within  this 
period,  the  money  is  expended  to  purchase  any  type  of  exempt  chattel, 
that  chattel  should  be  free  from  seizure;  however,  a  non-exempt  chattel 
ought  to  be  exigible  immediately.  For  the  purpose  of  retaining  the 
proposed  exemption,  it  should  not  be  necessary  to  purchase  an  exempt 
chattel  specifically  replacing  the  chattel  lost,  damaged,  destroyed,  or 
stolen;  it  should  be  sufficient  that  the  purchased  chattel  itself  would  be 
exempt  from  seizure. 

67.  With  respect  to  the  mechanism  by  which  a  debtor  may  assert  his  claim 
for  the  exemption  of  compensatory  payments,  the  same  garnishment 
notice  procedure  proposed  in  Recommendation  64  ought  to  apply. 

68.  Section  7(1)  of  The  Execution  Act,  which  provides  that,  with  some 
exceptions,  the  chattel  exemptions  do  not  apply  to  exempt  any  chattel 
from  seizure  to  satisfy  a  debt  contracted  for  the  purchase  of  such 
chattel,  should  be  repealed. 

f  69.    Section  7(2)  of  The  Execution  Act  should  be  amended  to  provide 

protection  to  the  following  persons: 

( 1 )  a  person  enforcing  a  maintenance  order  under  the  Divorce  Act; 

(2)  a  person  and  a  public  agency  enforcing  a  support  order  under  The 
Family  Law  Reform  Act,  1978; 

(3)  a  person  enforcing  the  support  provisions  of  a  cohabitation 
agreement,  marriage  contract,  separation  agreement,  or  paternity 
agreement,  as  provided  in  The  Family  Law  Reform  Act,  1978. 

70.  Where  a  judgment  debt  is  for  support  or  maintenance,  the  debtor  should 
be  permitted  to  claim  the  following  exemptions  under  an  amended 
section  7(2): 

( 1 )  in  respect  of  section  2. 1  and  2.2:  one-half  the  dollar  limits  proposed 
in  Recommendation  55(  1 )  and  (2),  respectively; 

(2)  in  respect  of  section  2.3,  2.4,  and  the  proposed  exemption  for 
medical  and  dental  aids  and  equipment:  full  exemption,  as 
proposed  in  Recommendations  55(3)  and  57,  Recommendation 
55(4),  and  Recommendation  58,  respectively;  and 

(3)  in  respect  of  section  2.5:  one-half  of  the  specific  items  listed. 

71.  Whenever  he  intends  to  seize  chattels,  the  sheriff  should  be  under  a 
statutory  duty  to  search  his  enforcement  register  for  maintenance 
creditors  who  have  delivered  writs  of  enforcement  to  the  enforcement 
office.  Upon  discovery  of  the  existence  of  such  maintenance  creditors, 
the  sheriff  should  seize  and  sell  sufficient  property,  not  available  to  non- 
maintenance  creditors  (that  is,  otherwise  exempt  property),  having 
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regard  to  the  exemptions  proposed  in  the  preceding  Recommendation. 
As  is  the  practice  today,  the  sheriff  then  should  distribute  the  proceeds, 
up  to  the  dollar  amount  of  such  exemptions  (where  applicable), 
exclusively  to  the  maintenance  creditors  in  order  to  provide  them  with 
the  priority  given  to  them  under  an  amended  section  7(2). 

72.  An  amended  section  7(3)  of  The  Execution  Act  should  provide  that  the 
statutory  exemptions  do  not  apply  to  chattels  purchased  for  the  purpose 
of  "defeating,  hindering,  delaying  or  defrauding  creditors  of  their 
claims". 

73.  It  should  be  made  clear  that  all  judgment  creditors  should  be  entitled  to 
share  in  the  proceeds  of  a  sale  of  chattels,  having  regard  to  an  amended 
section  7(3),  if  their  claims  are  filed  within  the  time  prescribed  by  the 
creditors'  relief  legislation  to  be  proposed  in  a  forthcoming  Part  of  this 
Report. 

74.  Where  the  sheriff  believes,  on  reasonable  and  probable  grounds,  that  a 
debtor  has  left  the  jurisdiction  or  is  about  to  leave  the  jurisdiction, 
intending  to  defeat,  hinder,  delay  or  defraud  his  creditors,  the  sheriff 
should  be  entitled  to  seize  the  debtor's  chattels  without  regard  to  the 
exemptions.  If  the  debtor  or  a  creditor  objects  to  the  sheriffs  seizure  or 
refusal  to  seize,  either  party  should  be  entitled  to  apply  to  the  county  or 
district  court  to  determine  the  matter  in  issue.  If  the  court  determines 
that  the  sheriff  has  acted  without  reasonable  or  probable  grounds,  the 
seizure  of  the  property  that  should  have  been  exempt  should  be  void,  but 
the  seizure  of  otherwise  exigible  property  should  be  valid. 

75.  The  sheriff  should  be  obligated  by  statute  to  inform  persons  entitled  to 
claim  and  select  exempt  chattels  of  the  applicable  exemption  provisions 
and  of  their  right  of  selection. 

76.  The  right  to  select  exempt  chattels  should  be  governed  by  the  following 
rules: 

( 1 )  prima  facie,  the  person  entitled  to  select  exempt  chattels  should  be 
obligated  to  make  his  selection  at  the  time  of  seizure.  However,  the 
failure  to  exercise  this  right,  even  where  the  person  has  had  the 
opportunity  to  do  so,  should  not  subject  otherwise  exempt  chattels 
to  seizure; 

(2)  where  for  any  reason  the  debtor  has  not  selected  property  exempt 
from  seizure,  the  sheriff  should  make  the  selection  himself; 

(3)  where  a  seizure  has  been  effected  without  the  persons  entitled  to 
claim  the  exemptions  being  present  and,  therefore,  where  the 
sheriff  has  made  a  selection  of  exempt  chattels,  such  persons  should 
be  entitled  to  contravert  the  selection  of  the  sheriff  and  make  the 
selection  themselves.  The  sheriff  should  make  every  reasonable 
effort  subsequent  to  his  seizure  and  selection  to  alert  such  persons 
to  the  exemption  provisions  and  to  their  right  of  selection; 

(4)  where  the  selection  is  made  subsequent  to  seizure  and  prior  to  sale, 
but  where  a  reasonable  opportunity  has  been  afforded  to  make  the 
selection  at  the  time  of  seizure,  the  right  should  be  exercisable  only 
upon  payment  of  any  expenses  incurred  and  thrown  away  directly 
as  a  result  of  the  claimant's  late  selection;  and 

(5)  the  prevailing  rule  that  the  right  of  selection  must  be  exercised,  if  it 
is  exercised  at  all,  prior  to  a  sale  of  the  chattels,  should  be  codified 
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and  any  sale  of  otherwise  exempt  chattels  to  a  purchaser  in  good 
faith  and  for  valuable  consideration  should  be  valid. 

77.  Where  the  sheriff  is  in  dereliction  of  the  statutory  duties  imposed  under 
the  two  preceding  Recommendations,  the  sale  of  the  otherwise  exempt 
chattels  to  a  purchaser  in  good  faith,  for  valuable  consideration  and 
without  notice  that  the  chattels  are  exempt  ought  to  be  valid,  but  the 
aggrieved  party  ought  to  have  a  right  to  claim  damages  in  respect  of  the 
sheriffs  actions. 

78.  Legislation  should  provide  expressly  that  the  statutory  exemptions  may 
not  be  waived  by  those  persons  entitled  to  claim  them. 

79.  A  debtor's  interest  in  any  pension  plan,  including  his  interest  in  any 
pension  fund  or  in  any  benefit,  allowance,  annuity,  refund  or  other  sum 
payable  out  of  a  pension  fund,  should  not  be  subject  to  seizure  and  sale. 

80.  An  insured's  interest  in  a  contract  of  life  insurance  and  in  the  insurance 
money  should  be  exempt  from  all  enforcement  measures  so  long  as  there 
has  been  a  designation  in  favour  of  the  following  persons: 

(1)  a  spouse  of  the  insured;  that  is,  either  a  manor  woman  who 

(a)  is  married  to  the  insured, 

(b)  is  married  to  the  insured  by  a  marriage  that  is  voidable  and 
has  not  been  voided  by  a  judgment  of  nullity,  or 

(c)  has  gone  through  a  form  of  marriage  with  the  insured,  in  good 
faith,  that  is  void  and  who  is  cohabiting  or  has  cohabited  with 
the  insured  within  the  preceding  year; 

(2)  a  common  law  spouse  of  the  insured;  that  is,  either  a  man  or 
woman,  not  being  married  to  each  other,  who  has  cohabited  with 
the  insured 

(a)  continuously  for  a  period  of  not  less  than  five  years,  or 

(b)  in  a  relationship  of  some  permanence  where  there  is  a  child 
born  of  whom  they  are  the  natural  parents, 

and  has  so  cohabited  within  the  year  preceding  the  designation; 

(3)  a  parent  of  the  insured,  which  means  the  father  or  mother  of  the 
insured  and  includes  a  person  who  has  demonstrated  a  settled 
intention  to  treat  the  insured  as  a  child  of  his  family,  but  does  not 
include  a  person  in  whose  home  the  insured  was  placed  as  a  foster 
child  for  consideration  by  a  person  having  lawful  custody; 

(4)  a  child  of  the  insured,  which  means  a  child  born  within  or  outside 
marriage,  subject  to  sections  86  and  87  of  The  Child  Welfare  Act, 
1 978  (insofar  as  they  relate  to  the  effect  of  adoption)  and  includes  a 
person  whom  the  insured  has  demonstrated  a  settled  intention  to 
treat  as  a  child  of  his  or  her  family,  but  does  not  include  a  child 
placed  in  a  foster  home  for  consideration  by  a  person  having  lawful 
custody;  and 

(5)  a  grandchild  of  the  insured. 

8 1 .  The  sheriff  should  have  the  power  to  use  reasonable  force  to  effect  entry 
into  a  dwelling  house  or  other  building  where  he  believes,  on  reasonable 
and  probable  grounds,  that  there  is  property  in  the  building  in  respect  of 
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which  the  debtor  has  some  exigible  right,  title  or  interest,  and  where  he 
has  exhausted  all  other  reasonable  means  of  entry. 

82.  Where  the  occupant  is  in  the  building,  a  warning  should  be  given  by  the 
sheriff  of  the  consequences  of  continued  obstruction.  Where  no  one  is  in 
the  building  to  receive  a  warning,  the  sheriff  should  be  empowered  to 
decide  on  the  matter  of  forcible  entry,  acting  in  good  faith  and  having 
regard  to  all  the  circumstances  of  the  case,  such  as  whether  the  occupant 
has  remained  continually  out  of  the  building  to  avoid  the  sheriff. 

83.  Where  entry  is  made  in  the  absence  of  the  occupier,  the  sheriff  should  be 
required  to  leave  the  premises  as  secure  as  possible,  having  regard  to  the 
nature  of  his  entry,  the  type  of  premises  involved,  and  all  other 
circumstances  of  the  case. 

84.*  Where  the  sheriff  believes,  on  reasonable  and  probable  grounds,  that  the 
debtor  or  some  other  individual  has  on  his  person  some  property  in 
respect  of  which  the  debtor  has  an  exigible  right,  title  or  interest,  the 
sheriff  should  be  empowered  to  examine  the  debtor  or  the  other 
individual.  Where,  after  an  examination,  the  debtor  or  other  individual 
refuses  to  deliver  exigible  property  to  the  sheriff  and,  subsequent  to  a 
reasonable,  but  unheeded,  warning  concerning  the  consequences  of 
continued  obstruction,  the  sheriff  should  be  empowered  to  use 
reasonable  force  against  the  person  of  the  debtor  or  the  other  individual. 

85.  If  the  sheriff  should  abuse  any  of  the  powers  recommended  above 
concerning  the  use  of  force,  the  seizure  of  exigible  property  ought  to 
remain  valid,  but  he  should  be  subject  to  a  civil  action  by  the  aggrieved 
party. 

86.  Where  a  seizure  of  chattels  is  made  in  respect  of  the  enforcement  of  a 
judgment  from  any  court,  the  sheriff  should  be  under  a  duty  to  draw  up 
a  list  of  seized  property,  signed  and  dated  by  him,  and  should  deliver  this 
list  to  the  debtor  and,  where  chattels  have  been  seized  from  a  third 
party,  to  that  party  as  well. 

87.  Where  property  has  been  seized  while  the  person  in  possession  of  it  is  not 
present,  the  sheriff  should  be  required  to  post  the  list  in  a  conspicuous 
place  in  or  about  the  location  where  the  property  was  found. 

88.  Where  it  is  not  reasonable  or  practicable  to  itemize  the  specific  property 
seized,  the  sheriff  should  be  required  to  describe  the  seized  property 
sufficiently  to  indicate  to  all  parties  what  has  been  taken,  having  regard 
to  the  nature  of  the  property,  the  extent  of  the  seizure  and  all  the  other 
circumstances  of  the  case.  The  sheriff  should  be  required  to  make 
reasonable  efforts  to  provide  as  much  detail  as  possible. 

89.  Where  the  sheriff  believes  that  it  is  not  feasible  or  desirable  to  seize  and 
remove  property  from  the  possession  of  the  debtor  or  another  person,  he 
should  be  empowered  by  statute  to  take  "walking  possession"  of  the 
seized  property  in  order  to  permit  its  continued  use  by  the  debtor  or 
other  person.  The  initial  decision  to  take  "walking  possession"  should  be 
that  of  the  sheriff;  however,  the  creditors  and  any  person  refused  the 
right  to  retain  possession  under  a  "walking  possession"  agreement 
should  be  entitled  to  appeal  the  sheriffs  decision  to  the  county  or  district 
court. 


•  The  Chairman  of  the  Commission,  Dr.  D    Mendes  da  Costa,  dissents,  in  part,  from  this 
Recommendation  see  Chapter  2,  note  357 
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90.  The  form  of  the  "walking  possession"  agreement  should  be  prescribed 
by  regulation.  Two  copies  of  the  agreement  should  be  signed  by  both  the 
sheriff  and  the  debtor,  or  other  party,  with  one  copy  being  left  with  or 
mailed  to  the  person  with  whom  the  agreement  has  been  concluded. 

91.  While  additional  terms  should  be  permissible,  the  prescribed  form  of 
"walking  possession"  agreement  should  provide  specifically  for  the 
party's  agreement  that, 

(1)  the  property  (described  in  sufficient  detail  to  permit  ready 
identification)  has  been  seized  and  the  party  holds  the  property 
solely  as  the  agent  for  the  sheriff, 

(2)  the  party  will  not  remove,  dispose  or  otherwise  deal  with  all  or  part 
of  the  seized  property,  or  any  interest  in  it,  without  the  express 
permission  of  the  sheriff, 

(3)  the  party  will  alert  the  sheriff  immediately  if  any  other  person 
should  seek  to  remove,  dispose  of  or  deal  with  the  property,  or  any 
part  of  it,  and 

(4)  whenever  demanded,  the  party  will  account  for,  return  or  give  up 
the  property,  or  any  part  of  it,  to  the  sheriff,  in  the  same  state  and 
condition  as  it  was  received,  subject  to  reasonable  wear  and  tear, 
unless  from  the  nature  of  the  property  or  for  any  other  reason  (and 
not  through  the  fault  or  negligence  of  the  party)  the  property 
cannot  be  so  accounted  for,  returned  or  given  up. 

92.  Where,  contrary  to  the  "walking  possession"  agreement,  the  party  in 
possession  of  seized  property  under  the  agreement  sells  or  otherwise 
disposes  of  the  seized  property  in  his  possession,  a  bona  fide  purchaser 
for  value,  and  without  notice  of  the  delivery  of  a  writ  of  enforcement 
against  the  debtor  to  the  enforcement  office,  should  take  clear  title  to  the 
property,  notwithstanding  the  "walking  possession"  type  of  seizure. 

93.  The  sheriff  should  be  required  to  affix,  attach  or  apply  to  the  seized 
goods  a  conspicuous  notice  that  the  goods  have  been  seized  under  a 
"walking  possession"  arrangement  and  that  no  removal  or  disposition 
whatsoever  may  be  effected  without  the  express  consent  of  the  sheriff. 
Where  for  some  reason  such  notice  cannot  be  placed  on  the  goods 
themselves,  the  sheriff  should  post  the  notice  in  such  manner  as  to  alert 
third  parties  as  effectively  as  possible  under  the  circumstances. 

94.  The  sheriff,  acting  reasonably  and  in  good  faith,  should  be  empowered 
to  require  a  bond,  sureties,  security  or  any  combination  thereof  from  a 
party  subject  to  a  "walking  possession"  agreement. 

95.  Subject  to  Recommendation  97,  the  sheriff  should  be  under  a  statutory 
duty  to  commence  sale  proceedings  within  a  reasonable  time  subsequent 
to  a  seizure.  The  determination  of  what  is  a  reasonable  time  for  sale 
should  be  left  to  the  sheriff. 

96.  In  making  a  determination  as  to  what  is  a  reasonable  time  for  sale,  the 
sheriff  should  be  required  to  act  in  good  faith  and  to  have  regard  to  all 
the  circumstances  of  the  case,  including  the  wishes  of  all  the  creditors, 
the  nature  of  the  property  and  the  opportunity  for  a  beneficial  sale. 

97.  Where  property  to  be  sold  falls  into  one  or  more  of  the  following 
categories,  that  is  to  say, 

1.      perishable  property, 
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2.  rapidly  depreciating  property, 

3.  property  in  respect  of  which  the  cost  of  its  continued  custody  or 
storage  or  maintenance  by  or  on  behalf  of  the  enforcement  office  is 
significantly  out  of  proportion  to  its  estimated  sale  value, 

4.  property  in  respect  of  which  continued  custody  or  storage  is  unsafe 
or  unsanitary,  and 

5.  any  other  species  of  property  that  for  some  reason  should  be  sold 
expeditiously, 

the  following  rules  should  apply: 

( 1 )  the  sheriff  should  be  empowered  to  sell  the  property  expeditiously, 
in  any  manner  calculated  to  bring  the  highest  price, 

(2)  in  selling  expeditiously,  the  sheriff  should  have  jurisdiction,  acting 
reasonably  and  in  good  faith,  to  dispense  with  the  public  auction 
requirement  (see  Recommendation  104(1))  and,  except  for  the 
requirement  to  give  notice  (see  Recommendation  100),  any  of  the 
other  formal  procedural  requirements  respecting  sales, 

(3)  the  debtor  and  creditors  should  be  given  a  right  to  challenge  the 
decision  of  the  sheriff  by  way  of  an  application  to  the  county  or 
district  court, 

(4)  where  no  claim  to  the  proceeds  of  an  expeditious  sale  has  been 
made  within  thirty  days  from  sale,  the  sheriff  should  be  entitled  to 
distribute  the  proceeds  to  creditors,  and 

(5)  where  a  claim  to  the  proceeds  has  been  made  within  thirty  days 
from  the  sale,  the  sheriff  should  not  be  entitled  to  distribute  the 
proceeds,  and  the  ordinary  method  of  prosecuting  and  resolving  the 
claim,  to  be  recommended  in  Chapter  5,  should  apply. 

98.  Section  128  of  The  Small  Claims  Courts  Act,  which  provides  that  the 
usual  eight  day  notice  of  sale  requirement  may  be  waived  in  favour  of  a 
more  expeditious  sale  "upon  the  request  in  writing  under  the  hand  of  the 
party  whose  property  has  been  seized",  should  be  repealed. 

99.  All  individual  and  public  notices  and  all  advertisements  of  sale  ought  to 
include  the  following  minimum  information: 

( 1 )  the  date,  time  and  location  of  the  sale; 

(2)  a  reasonable  description  of  the  property  to  be  sold;  and 

(3)  the  specific  right,  title  or  interest  to  be  sold. 

100.  At  least  eight  days  prior  to  a  sale,  the  sheriff  should  send  notice  of  a  sale 
by  ordinary  prepaid  mail  to  the  following  persons: 

(1)  all  creditors  who  are  entitled  to  share  in  the  proceeds  of  the  sale; 

(2)  the  debtor;  and 

(3)  any  person  who  has  filed  and  successfully  maintained  a  claim  to 
some  right,  title  or  interest  in  respect  of  the  property,  and  therefore 
whose  right,  title  or  interest  is  to  be  preserved  subsequent  to  the 
sale. 

101.  With  respect  to  public  notice  and  advertisement  requirements  of  a  sale, 
the  following  rules  should  apply: 
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(1)  at  least  eight  days  prior  to  a  sale,  an  advertisement  of  the  sale 
should  be  placed  in  a  newspaper  having  a  general  circulation  in  the 
locality  where  the  property  is  to  be  sold; 

(2)  at  least  eight  days  prior  to  a  sale,  a  public  notice  should  be  posted  in 
the  enforcement  office  having  carriage  of  the  enforcement 
proceedings; 

(3)  the  sheriff  should  not  be  empowered  to  omit  or  vary  the  basic  public 
advertisement  and  notice  requirements  stipulated  in  paragraphs 
(l)and(2);and 

(4)  the  sheriff  should  be  empowered  to  require  a  more  comprehensive 
or  more  widely  disseminated  public  advertisement  or  notice  if, 
having  regard  to  all  the  circumstances,  he  deems  it  reasonable  and 
desirable  to  do  so. 

102.  The  failure  of  the  sheriff  to  comply  with  the  individual  and  public  notice 
and  advertising  provisions,  or  a  defect  in  a  notice  or  advertisement, 
ought  not  to  invalidate  a  sale  to,  or  prejudice  the  title  of,  an  innocent 
purchaser  for  value. 

103.*  The  sheriff  should  be  empowered  to  determine  the  location  of  the  sale 
and,  in  making  this  determination,  he  should  be  required  to  act 
reasonably  and  in  good  faith.  There  ought  to  be  no  statutory  or 
regulatory  restrictions  on  him.  The  parties,  however,  should  be  given  a 
right  of  appeal  to  the  county  or  district  court. 

104.  The  manner  in  which  a  sale  of  seized  personal  property  is  conducted  by 
the  sheriff  should  conform  to  the  following  rules: 

(1)  the  initial  attempt  to  sell  seized  property  should  be  by  public 
auction; 

(2)  if  the  sheriff,  acting  reasonably  and  in  good  faith,  believes  that  it  is 
expedient  and  in  the  interests  of  all  parties,  or  that  the  bids  at  the 
auction  sale  are  inadequate  or  unreasonable,  having  regard  to  the 
estimated  value  of  the  property  and  the  amount  of  any  encum- 
brances to  which  the  property  is  subject,  or  where  other  sufficient 
cause  exists,  he  should  be  entitled  to  postpone,  adjourn  or  suspend 
the  auction; 

(3)  where  the  sheriff  postpones  a  public  auction  sale  prior  to  its 
commencement,  the  sheriff  should  be  under  a  duty  to  attempt  again 
to  hold  the  public  auction  sale  as  soon  as  is  reasonably  possible; 

(4)  where  the  sheriff  adjourns  or  suspends  a  public  auction  sale  during 
the  course  of  the  sale,  he  should  be  entitled  to  offer  the  property  for 
sale  in  any  manner  that  is  reasonable,  whether  by  public  auction, 
private  contract  or  otherwise;  and 

(5)  both  the  debtor  and  the  creditors  should  be  given  a  right  to  appeal 
any  decision  by  the  sheriff  concerning  a  postponement,  adjourn- 
ment or  suspension  of  a  sale  or  concerning  the  type  of  sale  to  be 
conducted  after  an  initial,  and  unsuccessful,  public  auction. 


The  Chairman  of  the  Commission,  Dr.  D.  Mendcs  da  Costa,  dissents,  in  part,  from  this 
Recommendation:  see  Chapter  2,  note  444. 
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CHAPTER  3 

105.  All  debts,  those  that  are  due  and  payable  or  payable  at  a  future  time  as 
well  as  conditional,  contingent  and  future  debts,  should  be  subject  to 
garnishment. 

106.  With  the  exception  of  debts  owed  to  a  partnership  (see  Recommenda- 
tion 188),  all  joint  debts  should  be  subject  to  garnishment. 

107.  All  debts  owed  by  the  provincial  Crown  or  by  provincial  Crown 
agencies,  including  salary  or  wages,  should  be  subject  to  garnjshment, 
and  therefore  section  26  of  The  Public  Service  Act  should  be  repealed. 

108.  The  Parliament  of  Canada  should  introduce  legislation  to  enable  a 
judgment  creditor  to  garnish  under  provincial  garnishment  legislation 
all  debts  owed  by  the  federal  Crown  or  by  federal  Crown  agencies. 

109.  Crown  debts  should  be  subject  to  garnishment  without  compliance  with 
any  conditions  for  the  commencement  of  an  action  against  the  Crown. 

1 10.  Garnishment  as  an  enforcement  remedy  should  be  expanded  in  scope  so 
that  it  is  of  continuing  effect,  and  this  continuing  garnishment  remedy 
should  be  available  to  all  classes  of  judgment  creditor  and  in  respect  of 
all  kinds  of  debt. 

111.  Subject  to  the  exemption  from  garnishment  proposed  in  Recommenda- 
tion 1 1 2,  a  debtor's  salary  and  wages  should  continue  to  be  available  by 
way  of  garnishment  proceedings. 

112. 'Subject  to  Recommendations  116  and  120,  prima  facie,  eighty-five 
percent  of  any  and  all  income  of  a  judgment  debtor  should  be  exempt 
from  garnishment. 

1  13.  Both  the  debtor  and  the  garnishing  creditor  should  have  the  right  to 
apply  for  a  variation  of  the  prima  facie  eighty-five  percent  income 
exemption  proposed  in  Recommendation  I  12. 

1 14.  Section  9  of  The  Employment  Standards  Act,  1974  should  be  amended 
to  provide  that, 

(a)  an  employer  should  be  prohibited  from  dismissing,  suspending, 
demoting  or  otherwise  disciplining  an  employee,  or  threatening  any 
of  these  actions,  on  the  ground  that  garnishment  proceedings  are  or 
may  be  taken  against  the  employee, 

(b)  upon  finding  that  an  employee  has  been  disciplined  because 
garnishment  proceedings  were  or  might  have  been  taken  against 
him,  the  court  should  be  empowered  to  order  the  employee  to  be 
reinstated  and  to  award  him  compensation  for  loss  of  wages  and 
other  benefits,  and 

(c)  an  employer  in  contravention  of  an  amended  section  9  no  longer 
should  be  subject  to  a  penal  sanction. 

115.  Claims  for  reinstatement  and  compensation  arising  from  a  breach  of  an 
amended  section  9,  as  proposed  in  Recommendation  114,  should  be 
heard  and  determined  by  a  judge  of  the  provincial  court  (criminal 
division). 


•  One  of  the  Commissioners,  ihe  Honourable' Richard  A.  Bell,  would  retain  the  existing 
seventy  percent  exemption,  with  a  right  to  apply  for  variation  both  to  judgment  debtors  and 
judgment  creditors. 
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1 16.  Where  garnishment  is  at  the  behest  of  a  maintenance  creditor  seeking  to 
enforce  a  support  or  maintenance  order  of  the  Supreme  Court  of 
Ontario,  a  county  or  district  court,  the  Unified  Family  Court  or  a 
provincial  court  (family  division)  or  the  support  provisions  of  a 
cohabitation  agreement,  marriage  contract,  separation  agreement  or 
paternity  agreement,  the  maintenance  debtor  should  be  entitled  to  an 
exemption  that  is  equal  to  fifty  percent  of  the  eighty-five  percent  income 
exemption  proposed  in  Recommendation  1 12. 

117.  The  maintenance  debtor's  income  exemption  referred  to  in  Recommen- 
dation 1 16  should  be  subject  to  variation  upon  the  application  of  the 
maintenance  debtor  or  the  maintenance  creditor. 

118.  Recommendations  116  and  117  should  apply  equally  where  a  public 
agency  is  seeking  to  enforce  a  support  order. 

1 19.  The  proposed  income  exemption  should  be  available  even  where  the  debt 
underlying  the  creditor's  judgment  is  contracted  for  board  or  lodging. 

120.  A  debtor  who  has  left  or  is  about  to  leave  Ontario  intending  to  defeat, 
hinder,  delay  or  defraud  his  creditors  should  not  be  entitled  to  the 
benefit  of  the  income  exemption  proposed  in  Recommendation  1 1 2. 

121.  All  wage  assignments  should  be  prohibited,  and  therefore  section  7(7)  of 
The  Wages  Act  should  be  repealed. 

122.  Allowances  payable  under  The  Family  Benefits  Act,  except  in  the 
circumstances  outlined  in  section  5(2)  of  the  Act,  The  General  Welfare 
Assistance  Act  and  The  Ontario  Guaranteed  Annual  Income  Act,  1977 
should  be  exempt  from  garnishment. 

1 23.  Subject  to  the  income  exemption  outlined  in  Recommendation  1 1 2  and 
the  exceptions  thereto  referred  to  in  Recommendations  116  and  120, 
periodic  pension  benefits  should  be  subject  to  garnishment,  and  section 
24(2)  of  The  Pension  Benefits  Act  should  be  repealed. 

124.  A  debtor's  contributions  to  a  pension  plan,  and  any  other  share  of  the 
corpus  of  the  plan  to  which  the  debtor  might  be  entitled,  should  be 
exempt  from  garnishment. 

1 25.  A  refund  of  the  moneys  referred  to  in  Recommendation  1 24  to  which  a 
debtor  might  be  entitled  should  be  exempt  from  garnishment  as  long  as 
the  moneys  remain  in  the  pension  plan  or  are  reinvested  in  another 
pension  plan.  Where  such  a  refund  is  paid  out  to  the  debtor  personally, 
however,  the  moneys  should  be  subject  to  garnishment. 

126.  Payments  payable  to  a  designated  beneficiary  under  a  policy  of  life 
insurance,  whether  in  the  form  of  a  lump  sum  or  in  the  form  of  periodic 
payments,  should  continue  to  be  subject  to  garnishment  proceedings 
instituted  by  the  beneficiary's  judgment  creditors. 

127.  With  respect  to  periodic  payments  payable  to  a  designated  beneficiary 
under  a  policy  of  life  insurance,  the  Commission  is  divided  equally  as 
follows: 

(a)  On  the  one  hand,  any  person  entitled  to  receive  such  payments 
should  have  the  benefit  of  the  eighty-five  percent  income  exemption 
proposed  in  Recommendation  1 12. 

(b)  On  the  other  hand,  only  a  spouse,  child,  grandchild  and  parent  of 
the  insured,  to  whom  the  insured  was  providing  support  or  was 
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under  a  legal  obligation  to  provide  support  immediately  before  his 
death  should  be  entitled  to  the  proposed  eighty-five  percent  income 
exemption.  The  terms  "spouse",  "child",  "grandchild"  and 
"parent"  should  be  defined  in  the  same  way  as  they  are  defined  in 
Recommendation  80. 

128.  Support  and  maintenance  payments,  whether  payable  in  accordance 
with  a  maintenance  order,  or  under  a  cohabitation  agreement,  marriage 
contract,  separation  agreement  or  paternity  agreement,  prima  facie 
should  be  exempt  from  garnishment.  The  judgment  creditor  of  a 
maintenance  creditor,  however,  should  have  the  right  to  apply  to  a  court 
to  permit  some  or  all  of  such  proceeds  to  be  garnished,  having  regard  to 
the  needs  and  means  of  the  maintenance  creditor. 

129.  Compensatory  payments  for  lost  earnings  and  loss  of  future  earnings, 
whether  payable  periodically  or  in  a  lump  sum,  and  whether  awarded  by 
a  court  or  an  administrative  tribunal,  or  payable  as  a  result  of  a 
contractual  obligation,  should  be  subject  to  garnishment,  and  should  be 
exempt  from  garnishment  to  the  same  extent  as  income  of  a  judgment 
debtor  would  be  exempt  under  the  preceding  Recommendations. 

130.  Compensatory  payments  representing  the  debtor's  out-of-pocket 
expenses  should  be  available  to  the  debtor's  judgment  creditors  by  way 
of  garnishment. 

131.  Compensation  for  pain  and  suffering,  or  "non-pecuniary  damages", 
should  not  be  subject  to  garnishment. 

132.  Compensation  for  non-exempt  property  that  has  been  damaged, 
destroyed,  lost  or  stolen  should  be  subject  to  garnishment. 

133.  The  exemption  from  garnishment  in  respect  of  "any  amount,  not 
exceeding  $300,  standing  to  the  credit  of  a  depositor"  under  section  169 
of  The  Loan  and  Trust  Corporations  Act  should  be  abolished. 

134.  The  provincial  Crown  should  be  bound  by  the  exemptions  from 
garnishment  contained  in  the  preceding  Recommendations,  and  the 
Parliament  of  Canada  should  enact  legislation  to  make  the  Crown  in 
right  of  Canada  subject  to  these  same  exemptions. 

135.  With  the  exception  of  wage  garnishment  in  the  family  court,  garnish- 
ment and  analogous  proceedings  should  come  under  the  auspices  of  the 
proposed  new  enforcement  office. 

136.  Creditors  who  are  now  empowered  to  collect  debts  owing  to  their 
debtors  by  means  of  a  third  party  demand  procedure,  such  as  that  found 
in  The  Retail  Sales  Tax  Act,  should  be  required  to  proceed  by  way  of 
garnishment  to  enforce  their  claims  against  debts  owed  to  their  debtors. 
In  such  cases,  the  creditor  should  be  able  to  initiate  garnishment 
proceedings  simply  by  issuing  a  warrant,  directed  to  the  enforcement 
office,  similar  to  that  referred  to  in  section  32(1  )(b)  of  The  Retail  Sales 
Tax  Act. 

137.  With  the  exception  of  issued  and  delivered  cheques,  bills  of  exchange 
and  promissory  notes,  those  debt  obligations  listed  in  section  19(1)  and 
(2)  of  The  Execution  Act  should  continue  to  be  subject  to  garnishment, 
and  garnishment  should  be  the  only  method  by  which  such  debts  should 
be  collectable  to  enforce  a  judgment  debt  (see  also  Recommendation 
27.).  Where,  however,  a  creditor  seeks  to  garnish  a  debt  covered  by  a 
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security  agreement  perfected  by  registration  under  The  Personal 
Property  Security  Act,  Recommendation  21  should  apply  mutatis 
mutandis.  Accordingly,  in  order  to  bind  the  debt,  the  sheriff  should  be 
required  to  register  a  notice  of  garnishment  in  the  personal  property 
security  register,  and  the  debt  should  not  be  bound  until  such 
registration. 

138.  Garnishment  should  not  be  available  to  a  creditor  as  a  means  of 
enforcing  a  judgment  against  amounts  due  to  his  judgment  debtor  under 
issued  and  delivered  cheques,  bills  of  exchange  or  promissory  notes;  such 
property  should  be  subject  to  physical  seizure  and,  in  some  cases,  a 
notice  of  seizure,  for  the  purpose  of  collection. 

139.  Subject  to  Recommendation  141,  upon  the  filing  with  the  enforcement 
office  of  a  request  for  garnishment  in  a  form  prescribed  by  regulation, 
garnishment  should  be  available  as  of  right  to  enforce  all  judgments 
from  all  court  levels  (see  also  Recommendations  28-3 1 ). 

140.  The  attachment  of  wages  remedy  available  under  section  30  of  The 
Family  Law  Reform  Act,  1978  should  be  abolished  and  replaced  by  the 
proposed  continuing  garnishment  remedy  (see  Recommendation  110). 
We  do  not  intend  by  this  Recommendation  to  do  away  with  the  priority 
to  which  a  maintenance  creditor  is  now  entitled  by  virtue  of  section 
30(3)  of  The  Family  Law  Reform  Act.  1978. 

141.  Upon  default  in  payment  of  a  support  or  maintenance  order,  a 
maintenance  creditor  should  be  entitled,  as  of  right,  to  wage  garnish- 
ment in  the  provincial  court  (family  division)  by  filing  a  request  for 
garnishment,  in  a  form  prescribed  by  regulation,  with  the  clerk  of  the 
court.  In  all  other  respects,  the  procedure  for  wage  garnishment  in  the 
family  court  should  be  the  same  as  that  in  the  case  of  garnishment 
generally  (see  Recommendations  142  et  seq.). 

1 42.  When  applying  for  garnishment,  a  judgment  creditor  should  be  required 
to  complete,  as  part  of  the  request  for  garnishment  form,  an  affidavit,  in 
a  form  prescribed  by  regulation,  containing  the  following  information: 

( 1 )  the  amount  of  the  judgment  to  be  enforced  that  remains  outstand- 
ing; 

(2)  the  name  and  address  of  the  persons  who  are  indebted  or  who  may 
become  indebted  to  the  judgment  debtor  (and  the  date,  if  known, 
that  any  conditional,  contingent  or  future  debts  will  become  due 
and  payable); 

(3)  a  statement  that  the  judgment  creditor  has  reason  to  believe  and 
does  believe  that  the  persons  named  are  indebted  or  may  become 
indebted  to  the  judgment  debtor;  and 

(4)  a  statement  that  the  persons  named  are  within  Ontario  or  that  such 
persons  might  be  sued  for  the  debt  in  Ontario  by  the  judgment 
debtor. 

143.  By  a  single  request  for  garnishment,  a  judgment  creditor  should  be  able 
to  instruct  the  enforcement  office  to  garnish  any  number  of  independent 
debts  owed  to  the  judgment  debtor  by  different  garnishees.  The 
enforcement  office  should  proceed  to  garnish  such  debts  only  as  they  are 
required  to  satisfy  the  unpaid  amount  of  the  creditor's  judgment  against 


53-24 


the  debtor;  the  order  of  garnishing  multiple  debts  should  be  a  matter 
determined  by  the  enforcement  office. 

144.  Upon  receipt  of  a  request  for  garnishment  in  the  prescribed  form,  the 
enforcement  office  or  the  clerk  of  the  family  court,  as  the  case  may  be, 
should  be  required  to  issue  the  requisite  order,  that  is,  a  notice  of 
garnishment. 

145.  A  copy  of  the  notice  of  garnishment  should  be  served  upon  both  the 
debtor  and  the  garnishee  either  personally  or  by  ordinary  prepaid  mail 
to  the  last  known  address  of  the  debtor  or  garnishee. 

1 46.  Where  a  debt  sought  to  be  garnished  is  money  on  deposit  in  a  bank,  trust 
company  or  other  savings  institution,  the  notice  of  garnishment  should 
be  required  to  be  served  upon  the  branch  in  which  the*  money  is 
deposited. 

147.  In  the  case  of  service  of  a  notice  of  garnishment  by  ordinary  prepaid 
mail,  service  should  be  presumed  to  have  been  effected  at  the  time  that 
the  notice  actually  is  received  or  five  days  from  the  date  of  mailing, 
whichever  is  earlier. 

148.  A  garnishee  should  be  allowed  to  rebut  the  presumption  of  service  by 
showing  that  the  notice  of  garnishment  was  not  received  at  all,  or  that  it 
was  received  more  than  five  days  after  it  was  mailed. 

149.  Every  notice  of  garnishment  should  contain  a  statement  advising  the 
garnishee  and  judgment  debtor  of  his  right  to  dispute  the  notice  of 
garnishment,  and  in  the  case  of  the  judgment  debtor,  his  right  to  apply 
for  a  variation  of  the  proposed  income  exemption. 

1 50.  Service  upon  the  garnishee  of  a  notice  of  garnishment  should  bind  all  the 
debts  owing  by  the  garnishee  to  the  judgment  debtor,  and  after  service 
of  the  notice  of  garnishment,  payment  by  the  garnishee  of  any  debt 
otherwise  than  in  accordance  with  the  terms  of  the  notice  or  an  order  of 
the  court  should  be  void  as  against  the  judgment  creditor,  and  the 
garnishee  should  continue  to  be  liable  for  such  debt. 

151.  After  being  served  with  a  notice  of  garnishment,  the  garnishee  should 
have  the  right  to  pay  to  the  enforcement  office  (or  in  the  case  of  wage 
garnishment  in  the  family  court,  to  the  clerk  of  the  provincial  court 
(family  division))  the  amount  of  his  outstanding  debts  to  the  judgment 
debtor,  or  to  file  with  the  enforcement  office  (or  in  the  case  of  wage 
garnishment  in  the  family  court,  with  the  clerk  of  the  provincial  court 
(family  division))  a  dispute,  setting  out  the  grounds  for  his  objection  to 
the  notice  of  garnishment. 

152.  The  garnishee  should  be  under  an  obligation,  as  he  is  now  under  Rule 
603(  1 )  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  to  notify  the 
enforcement  office  (or  the  clerk  of  the  provincial  court  (family  division) 
in  the  case  of  wage  garnishment  in  the  family  court)  of  any  assignment 
of  the  debt,  claim  thereto,  or  charge  thereon  of  which  he  has  knowledge, 
and  any  such  assignee,  claimant  or  chargee  should  be  notified  of  the 
proceedings  and  their  right  to  dispute  the  notice  of  garnishment. 

153.  The  judgment  debtor  also  should  be  entitled  to  dispute  a  notice  of 
garnishment. 

154.  Other  interested  parties,  too,  should  be  free  to  dispute  a  notice  of 
garnishment. 
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155.  A  dispute  should  be  required  to  be  filed  within  ten  days  from  the  time 
the  notice  of  garnishment  is  received  or  is  presumed  to  have  been 
received  (see  Recommendation  1 48),  whichever  is  earlier. 

156.  A  judgment  creditor,  when  filing  a  request  for  garnishment,  should  be 
entitled  to  ask  for  a  variation  of  the  proposed  income  exemption  by 
making  a  simple  notation  on  the  prescribed  request  for  garnishment 
form  to  this  effect. 

157.  The  judgment  debtor  should  be  able  to  ask  for  an  increase  in  the 
proposed  income  exemption  by  delivering  to  the  enforcement  office  (or 
to  the  clerk  of  the  provincial  court  (family  division)  in  the  case  of  wage 
garnishment  in  the  family  court)  a  request  for  variation  in  a  form 
prescribed  by  regulation. 

158.  Upon  receiving  a  request  for  variation  from  either  a  judgment  creditor 
or  a  judgment  debtor,  notice  of  the  request  should  be  given  by  the 
enforcement  office  to  the  clerk  of  the  county  or  district  court  of  the 
county  or  district  where  the  debtor  is  resident;  the  clerk  should  set  a  date 
for  the  hearing  of  the  request  for  variation  and  should  notify  all  parties 
concerned  of  the  date  of  the  hearing.  (In  the  case  of  wage  garnishment 
in  the  family  court,  the  clerk  of  the  court  in  receipt  of  a  request  for 
variation  should  set  a  date  for  the  hearing  of  the  request  by  a  judge  of 
the  provincial  court  (family  division).) 

1 59.  During  the  life  of  a  continuing  garnishment,  both  the  judgment  debtor 
and  the  judgment  creditor  should  be  allowed  to  ask  for  a  variation  of  the 
income  exemption  by  delivering  a  prescribed  request  for  variation  form 
to  the  enforcement  office  (or  to  the  clerk  of  the  family  court  in  the  case 
of  wage  garnishment  in  the  family  court). 

160.  Where  the  court  orders  a  variation  in  the  income  exemption  otherwise 
available  to  a  judgment  debtor,  the  garnishee  should  be  served  with  an 
amended  notice  of  garnishment  reflecting  the  court's  order  to  increase 
or  reduce  the  exemption.  Unless  and  until  he  is  served  with  an  amended 
notice  of  garnishment,  the  garnishee  should  pay  or  continue  to  pay  the 
amount  indicated  on  the  prior  notice  of  garnishment. 

161.  Like  the  existing  writ  of  fieri  facias  and  the  proposed  writ  of 
enforcement,  a  notice  of  garnishment  should  have  a  term  of  six  years 
and  should  be  renewable  prior  to  its  expiration. 

162.  In  disputing  a  notice  of  garnishment,  a  garnishee  should  be  entitled  to 
raise  any  claim  that  he  has  against  the  judgment  debtor,  whether  the 
claim  exceeds  or  does  not  exceed  the  amount  of  the  debt  garnished. 

163.  Payment  by  the  garnishee  in  compliance  with  a  notice  of  garnishment 
should  constitute  a  valid  discharge  of  the  garnished  debt  as  against  the 
debtor  and  any  assignee  of  the  debt  or  claimant  thereto  of  whose  claim 
he  has  given  notice  and  who  has  had  an  opportunity  to  dispute  the  notice 
of  garnishment. 

164.  A  garnishee  should  be  allowed  to  deduct  an  administrative  fee,  to  be 
prescribed  by  regulation,  for  every  payment  made  in  accordance  with 
the  terms  of  a  notice  of  garnishment. 
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CHAPTER  4 

165.  The  present  remedy  of  equitable  execution  should  be  abolished. 

166.  In  its  stead,  a  judgment  debt  should  be  enforceable  by  means  of 
receivership,  regardless  of  the  nature  of  the  debtor's  property,  and 
notwithstanding  that  some  other  method  of  enforcement  is  available,  in 
accordance  with  the  following  Recommendations. 

167.  Subject  to  Recommendations  173  and  179-81,  application  for  receiver- 
ship should  be  made  to  the  enforcement  office  and  a  court  order  for  the 
appointment  of  a  receiver  no  longer  should  be  required. 

168.  A  creditor  who  wishes  to  resort  to  the  receivership  remedy  should  bear 
the  onus  for  so  instructing  the  enforcement  office,  and  where  the  sheriff 
specifically  is  directed  to  proceed  in  this  manner,  he  should  be  bound  to 
accede  to  the  creditor's  direction,  unless  he  knows  or  has  reasonable 
grounds  for  believing  that  in  so  doing  he  would  breach  the  provisions  of  a 
statute  or  regulation  or  otherwise  commit  an  illegality. 

1 69.  Where  a  judgment  creditor,  rather  than  expressly  selecting  receivership, 
instructs  the  enforcement  office  to  use  any  and  all  enforcement  measures 
necessary  to  enforce  the  judgment,  or  where  the  enforcement  office  is  in 
receipt  of  conflicting  or  inconsistent  instructions  regarding  the 
employment  of  receivership,  the  enforcement  office  should  be  free  to 
select  receivership  as  the  most  appropriate  enforcement  measure. 

170.  In  determining  whether  receivership  is  the  most  appropriate  enforce- 
ment measure  in  a  given  case,  the  enforcement  office  should  be  under  a 
duty  to  act  reasonably  and  in  good  faith  and  should  have  regard  to  all 
the  circumstances  of  the  case,  including  the  amount  that  is  likely  to  be 
collected  by  using  receivership  and  the  probable  costs  of  this  remedy,  as 
compared  to  other  enforcement  methods,  the  nature  of  the  debtor's 
assets,  and  soon. 

171.  Unless  the  court  otherwise  orders,  the  enforcement  office,  in  the  person 
of  the  sheriff,  should  act  as  receiver. 

172.  The  enforcement  office  should  be  empowered  to  retain  experts  and 
agents  to  assist  it  in  the  performance  of  its  receivership  function. 

173.  Upon  the  application  of  a  judgment  creditor,  the  judgment  debtor  or  the 
enforcement  office  itself,  the  court  should  be  empowered  to  appoint 
someone  other  than  the  enforcement  office  to  act  as  receiver,  and  to 
authorize  such  receiver  to  seek  the  advice  or  assistance  of  experts  and 
others. 

174.  The  enforcement  office,  acting  as  receiver,  should  be  empowered  to  sell 
any  personal  or  real  property  realized  by  way  of  receivership  in  the  same 
manner,  and  subject  to  the  same  rights  and  liabilities,  recommended  by 
the  Commission  for  the  sale  of  a  judgment  debtor's  personal  property 
and  real  property  acquired  under  a  writ  of  enforcement. 

175.  Where  the  court,  under  Recommendation  173,  has  appointed  someone 
other  than  the  enforcement  office  as  receiver,  the  court  should  be 
empowered  to  specify  the  sale  powers,  if  any,  of  the  receiver. 

176.  Subject  to  the  following  Recommendation,  where  the  judgment 
creditors  of  a  judgment  debtor  all  agree  to  direct  the  enforcement  office, 
acting  as  receiver,  to  manage  some  particular  property  of  the  debtor,  the 
enforcement  office  should  be  required  to  follow  the  direction. 
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177.  Before  employing  the  management  power  referred  to  in  Recommenda- 
tion 176,  the  enforcement  office  should  be  required  to  notify  the 
judgment  debtor  of  the  instructions  of  the  judgment  creditors  and  to 
advise  the  judgment  debtor  of  his  right  to  apply  to  the  court  to  challenge 
resort  to  the  management  power. 

178.  Where  all  the  judgment  creditors  of  a  particular  judgment  debtor  object 
to  the  enforcement  office  acting  as  receiver-manager,  the  enforcement 
office  should  not  be  entitled  to  manage  or  administer  the  debtor's 
property. 

179.  Where  the  enforcement  office  is  in  receipt  of  conflicting  or  inconsistent 
instructions  regarding  use  of  the  proposed  management  power<  it  should 
have  recourse  to  this  power  only  after  the  court  has  authorized  its  use. 

180.  Similarly,  where  the  enforcement  office  has  received  from  a  judgment 
creditor  only  general  instructions  to  enforce  his  judgment  against  the 
debtor  in  the  most  appropriate  manner  in  all  the  circumstances,  the 
enforcement  office  should  not  be  able  to  embark  on  a  course  of 
administration  of  the  debtor's  property  without  prior  court  approval. 

181.  Where  someone  other  than  the  enforcement  office  has  been  appointed  as 
receiver  pursuant  to  Recommendation  173,  the  court  making  the 
appointment  should  be  empowered  to  authorize  the  receiver  to  act  as  a 
receiver-manager.  If  the  need  to  manage  or  administer  the  property 
received  arises  subsequent  to  the  receiver's  appointment,  and  the  order 
making  the  appointment  fails  to  authorize  such  a  power,  the  receiver 
should  be  able  to  apply  to  the  court,  upon  notice  to  all  concerned,  for 
such  authorization. 

1 82.  The  delivery  of  a  notice  of  receivership  to  the  person  in  possession  of  the 
properly  in  question  or  to  the  person  indebted,  or  to  the  person  who  may 
become  indebted,  to  the  judgment  debtor  should  be  sufficient  to  bind  the 
property  or  debt  and  should  operate  as  a  restraining  order  against  the 
transfer,  disposition,  conveyance  or  assignment  of  the  property  or  debt. 

183.  A  notice  of  receivership  also  should  be  delivered  to  the  judgment  debtor. 

184.  Provincial  government  securities,  including  government  stock,  funds, 
annuities,  shares,  bonds  and  debentures,  owned  by  a  judgment  debtor, 
and  any  interest  of  the  judgment  debtor  in  such  government  securities, 
should  be  amenable  to  seizure  and  receivership;  accordingly,  the 
charging  order  remedy  in  section  143(1)  of  The  Judicature  Act  in 
respect  of  such  government  securities  should  be  abolished. 

185.  The  Parliament  of  Canada  should  be  asked  to  enact  legislation  that  will 
ensure  that  a  judgment  creditor  is  able  effectively  to  enforce  his 
judgment  against  federal  government  securities,  or  any  interest  in  such 
securities,  owned  by  his  judgment  debtor. 

186.  The  charging  order  remedy  available  under  section  143  of  The 
Judicature  Act  in  respect  of  shares  or  stock  of  or  in  a  public  company  in 
Ontario,  or  any  interest  therein,  should  be  abolished. 

187.  Charging  orders  should  no  longer  be  used  as  a  means  of  enforcing  a 
judgment  against  government  securities  or  shares  or  stock  of  or  in  a 
public  company  in  Ontario,  or  any  interest  therein,  standing  in  the  name 
of  the  Accountant  of  the  Supreme  Court  to  the  benefit  of  a  judgment 
debtor;  rather,  property  of  this  kind  should  be  secured  by  a  stop  order  in 
accordance  with  Recommendation  J  90. 
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188.  A  partner's  interest  in  partnership  property  and  profits  should  be 
available  to  satisfy  a  personal  judgment  against  a  partner  only  by  means 
of  receivership;  a  judgment  creditor  no  longer  should  be  required  first  to 
obtain  a  chargipg  order  to  enforce  a  judgment  in  such  circumstances 
against  partnership  property  and  profits,  and  Rule  551  of  the  Supreme 
Court  of  Ontario  Rules  of  Practice  should  be  amended  accordingly. 

189.  Any  existing  equitable  jurisdiction  of  the  Ontario  courts  to  order  that 
money  in  court  be  charged  for  payment  of  a  judgment  debt  should  be 
abolished. 

190.  Any  money  or  securities  in  court,  or  invested  in  the  name  of  the 
Accountant  of  the  Supreme  Court  of  Ontario,  and  all  property  including 
government  securities  or  stock  or  shares  of  or  in  a  public  company 
standing  in  the  name  of  the  Accountant  of  the  Supreme  Court  of 
Ontario  to  the  benefit  of  the  judgment  debtor,  should  be  subject  to 
enforcement  by  means  of  the  existing  stop  order  remedy  in  Rule  730  of 
the  Supreme  Court  of  Ontario  Rules  of  Practice  as  amended  and 
expanded  as  follows: 

(1)  the  stop  order  should  be  issued  by  the  enforcement  office  upon  the 
request  of  a  creditor; 

(2)  upon  application  by  the  enforcement  office,  the  judgment  debtor  or 
any  interested  person,  the  court  in  which  the  property  is  deposited, 
may  issue  an  order  directing  payment  out;  and 

(3)  application  for  payment  out  should  be  made  upon  notice  to  all 
interested  persons. 

191.  The  remedy  proposed  in  Recommendation  190  should  apply  equally  to 
all  money  or  property  on  deposit  in  a  county  or  district  court,  or  in  any 
other  court  in  Ontario,  standing  to  the  benefit  of  a  judgment  debtor. 

CHAPTER  5 

192.  New  dispute  resolution  provisions  in  respect  of  the  seizure  of  personal 
property,  based  on  the  existing  Supreme  Court  of  Ontario  Rules  of 
Practice,  as  amended  in  accordance  with  the  Recommendations  made 
below,  should  apply  uniformly  to  the  resolution  of  disputes  arising  from 
the  enforcement  of  judgments  from  all  courts  in  Ontario. 

193.  Subsequent  to  a  seizure,  the  sheriff  should  be  required  to  serve  a  "notice 
of  seized  property"  and  a  prescribed  proof  of  claim  form  on  all  persons 
who,  to  the  knowledge  or  reasonable  belief  of  the  sheriff,  may  have  some 
right,  title  or  interest  in  the  seized  property. 

194  The  sheriff  should  serve  the  material  referred  to  in  the  preceding 
Recommendation  as  soon  as  is  reasonably  possible  after  seizure,  having 
regard  to  the  completion  of  any  questionnaire,  the  examination  of  the 
debtor  or  third  parties,  the  results  of  a  public  register  search  by  the 
creditors,  and  all  the  other  circumstances  of  the  case.  In  selecting  the 
persons  on  whom  the  notice  of  seized  property  and  the  proof  of  claim 
form  is  to  be  served,  the  sheriff  should  be  required  to  act  reasonably  and 
in  good  faith. 

1 95.  Unless  a  court  otherwise  orders,  the  notice  of  seized  property  and  proof 
of  claim  form  should  be  served  personally. 
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196.  The  notice  to  known  or  apparent  claimants  should  contain  the  following 
information: 

( 1 )  the  style  of  cause  of  the  judgment  in  question  and  a  statement  that 
the  proceedings  against  the  property  arise  in  respect  of  the 
enforcement  of  that  judgment; 

(2)  the  name  and  address  of  the  debtor; 

(3)  a  reasonable  description  of  the  seized  property,  adequate  to  permit 
identification; 

(4)  the  known  or  apparent  right,  title  or  interest  of  the  debtor  in  the 
property; 

(5)  the  person  having  possession  of  the  property  at  the  time  of  the 
seizure; 

(6)  the  location  where  the  property  was  seized; 

(7)  a  statement  respecting  the  consequences  of  a  failure  to  assert  a 
claim  (see  Recommendations  199  and  200). 

197.  The  proof  of  claim  form  should  be  sufficiently  comprehensive  and 
comprehensible  that  the  nature  and  scope  of  the  alleged  right,  title  or 
interest  in  the  seized  property  may  be  elicited  easily  from  the  person 
served. 

198.  With  respect  to  the  time  within  which  a  person  must  assert  a  claim  to  a 
right,  title  or  interest  in  seized  property,  the  following  rules  should 
apply: 

(1 )  where  a  person  has  been  served  with  the  proposed  notice  of  seized 
property, 

(a)  he  should  be  entitled  as  of  right  to  file  a  duly  completed  proof 
of  claim  form  with  the  enforcement  office  within  thirty  days  of 
the  mailing  of  the  notice  to  him  by  the  sheriff, 

(b)  where  he  does  not  file  a  claim  within  the  proposed  thirty  day 
period,  he  should  be  entitled  to  file  his  claim  only  with  leave  of 
the  county  or  district  court, 

(c)  the  court  should  be  empowered  to  grant  leave  to  file  a  late 
claim  only  where  the  property  has  not  already  been  sold  by  the 
sheriffat  an  execution  sale, 

(d)  the  court,  in  rendering  its  decision,  should  have  regard  to  all 
the  circumstanc-s  of  the  case,  including  the  reason  for  the 
failure  to  respond  to  the  notice  and  to  file  a  proof  of  claim 
within  the  thirty  day  period; 

(2)  upon  the  expiry  of  thirty  days  from  the  date  on  which  the  last 
known  potential  claimant  has  been  served  with  the  notice  of  seized 
property  and  the  proof  of  claim  form,  the  sheriff  should  be 
empowered  to  commence  sale  proceedings  if  no  claim  has  been  filed 
with  him; 

(3)  where  there  are  no  known  claimants  on  whom  a  notice  of  seized 
property  and  a  proof  of  claim  form  may  be  served,  and  the  sheriff  is 
of  the  view,  based  on  reasonable  and  probable  grounds  and  acting 
in  good  faith,  that  there  are  unlikely  to  be  any  claimants,  the  sheriff 
should  be  empowered  to  commence  sale  proceedings  immediately; 


53-30 


(4)  persons  who  have  not  been  served  with  the  notice  of  seized  property 
and  proof  of  claim  form  ought  to  be  entitled  as  of  right  to  file  their 
claims  with  the  enforcement  office  so  long  as  the  property  has  not 
already  been  sold  by  the  sheriff  at  an  execution  sale;  and 

(5)  the  limitation  periods  proposed  in  this  Recommendation  should 
apply  only  to  the  time  within  which  a  claim  must  first  be  formally 
filed  with  the  enforcement  office;  claims  filed  but  still  pending  at 
the  expiry  of  the  relevant  limitation  period  should  be  resolved  prior 
to  the  commencement  of  any  sale  proceedings. 

199.  At  a  sale  of  seized  property,  the  purchaser  should  acquire  clear  title 
subject  only  to  the  right,  title  or  interest  of  a  person  who'has  filed  and 
successfully  maintained  a  claim  to  such  a  right,  title  or  interest  prior  to 
the  time  of  sale;  the  claim  of  any  other  person  should  be  extinguished 
upon  the  sale  of  the  property. 

200.  Where,  under  the  preceding  Recommendation,  a  person  is  no  longer 
entitled  to  file  a  claim  to  a  right,  title  or  interest  in  seized  property,  and 
therefore  subsequent  to  the  extinguishing  of  his  interest  in  it, 

( 1 )  he  should  be  entitled  to  file  a  claim  to  a  first  charge  on  any  proceeds 
of  a  sale  of  the  property,  on  the  same  basis  as  he  could  have  filed  a 
claim  to  a  right,  title  or  interest  in  the  property  itself, 

(2)  any  claim  to  the  proceeds  must  be  filed  while  the  proceeds  remain 
undistributed  in  the  hands  of  the  sheriff,  and 

(3)  where  a  claim  to  the  proceeds  is  made  within  the  time  proposed 
above,  the  sheriff  should  delay  the  distribution  in  order  that  the 
claim  may  be  prosecuted  by  the  claimant. 

201.  Any  new  provision  governing  the  assertion  of  a  claim  should  apply 
expressly  whenever  property  is  seized,  whether  possession  is  in  the 
debtor  or  in  any  other  person. 

202.  With  respect  to  the  assertion  of  a  claim  by  claimants,  the  following  rules 
should  apply: 

(1)  the  prescribed  proof  of  claim  form,  to  be  served  on  all  known 
potential  claimants  with  the  notice  of  seized  property,  should  be 
explicit  in  requiring  the  claimant  to  document  his  claim  as 
comprehensively  as  possible; 

(2)  it  should  not  be  necessary  for  the  claimant  to  support  his  claim  by 
an  affidavit; 

(3)  if  the  sheriff  is  of  the  opinion  that  further  details  are  needed,  he 
should  be  entitled  to  require  that  the  claimant  provide  them; 

(4)  if,  in  the  sheriffs  opinion,  sufficient  details  have  not  been  provided 
after  reasonable  attempts  to  secure  them,  he  should  have  jurisdic- 
tion to  disallow  the  claim;  and 

(5)  if  the  sheriff  disallows  a  claim,  he  should  notify  the  claimant 
forthwith  and  the  claimant  should  have  fifteen  days  from  the  date 
of  mailing  of  the  sheriffs  notice  to  appeal  the  sheriffs  decision  to 
the  county  or  district  court;  the  sheriffs  notice  should  indicate  that 
a  right  of  appeal  exists. 

203.    Where  the  sheriff,  acting  in  good  faith,  believes  on  reasonable  and 
probable  grounds  that  a  claim  is  fraudulent,  frivolous,  spurious  or 
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vexatious,  he  should  have  jurisdiction  to  disallow  it.  The  sheriff  should 
be  required  to  notify  forthwith  the  party  whose  claim  has  been 
disallowed.  There  should  be  a  right  of  appeal  to  the  county  or  district 
court  from  the  sherifTs  decision  to  disallow  the  claim  within  fifteen  days 
from  the  date  of  mailing  the  notice.  The  notice  should  indicate  that  a 
right  of  appeal  exists. 

204.  Upon  receipt  of  a  proof  of  claim,  the  enforcement  office  should  be 
required  to  give  notice  forthwith  of  the  nature  and  particulars  of  the 
claim  to  all  creditors  who  have  initiated  enforcement  procedures  against 
the  debtor  by  delivering  a  writ  of  enforcement  to  the  enforcement  office. 

205.  Creditors  should  be  given  fifteen  days  to  respond  to  a  notice  of  claim  by 
either  admitting  or  disputing  the  claim. 

206.  Unlike  the  situation  in  the  small  claims  courts  today,  the  sheriff  ought 
not  to  be  empowered  to  require  the  creditor  seeking  to  maintain  a 
seizure  to  provide  security  for  the  costs  of  the  sheriff  in  respect  of 
interpleader  proceedings.  Nor  should  the  sheriff  have  jurisdiction  to 
require  the  creditor  to  provide  an  undertaking  or  security  in  favour  of 
the  claimant. 

207.  Where  a  third  party's  claim  has  been  admitted  by  all  creditors, 
legislation  should  expressly  require  the  sheriff  to  act  in  a  manner 
consistent  with  the  nature  of  the  admitted  claim. 

208.  Where  the  creditors  neither  admit  nor  dispute  the  claim  within  the 
prescribed  time  limit,  the  sheriff  should  be  required  to  allow  the  claim 
and  to  act  in  a  manner  consistent  with  the  nature  of  the  claim. 

209.  Where  the  sheriff,  acting  in  good  faith,  believes  on  reasonable  and 
probable  grounds  that  a  creditor's  dispute  to  a  third  party's  claim  is 
fraudulent,  frivolous,  spurious  or  vexatious,  he  should  have  jurisdiction 
to  disallow  the  dispute.  The  sheriff  should  be  required  to  notify 
forthwith  the  creditor  whose  dispute  has  been  disallowed.  The  notice 
should  state  that  an  appeal  to  the  county  or  district  court  may  be  lodged 
within  fifteen  days  of  the  date  of  mailing  the  notice. 

210.  The  following  rules  should  apply  in  respect  of  the  payment  by  a  seizing 
creditor  of  the  sheriffs  fees  and  expenses: 

(1)  where  a  creditor  admits  a  claim  and  the  claimant  successfully 
regains  actual  possession  of  the  seized  property,  the  creditor  should 
be  liable  for  the  fees  and  expenses  incurred  prior  to  admitting  the 
claimant's  claim,  but  he  should  not  be  liable  for  subsequent  fees 
and  expenses;  and 

(2)  where  a  creditor  admits  a  claim  but  the  claimant  has  some  right, 
title  or  interest  in  the  property  that  does  not  entitle  him  to  regain 
actual  possession, 

(a)  the  seizing  creditor  prima  facie  should  have  a  legal  obligation 
to  pay  the  fees  and  expenses,  but 

(b)  the  seizing  creditor  should  have  the  right  to  apply  to  the  court 
for  relief  of  this  financial  obligation,  and 

(c)  where  a  court  application  for  relief  is  made,  the  court  should 
determine  the  matter  of  costs  having  regard  to  all  the 
circumstances  of  the  case. 
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211.  The  following  rules  should  apply  in  respect  of  the  payment  by  a  creditor, 
other  than  a  seizing  creditor,  of  the  sheriffs  fees  and  expenses: 

( 1 )  if  the  creditor  admits  a  claim  and  countenances  physical  possession 
of  the  seized  property  in  the  claimant,  the  creditor  should  not  be 
required  at  this  juncture  to  share  the  financial  burden  of  the 
proceedings  with  the  seizing  creditor;  and 

(2)  if  the  creditor,  after  receiving  a  notice  of  claim,  wishes  to  continue 
the  seizure  by  disputing  the  claim,  prima  facie  he  should  be 
required  to  assume  his  share  of  the  financial  responsibility  for  any 
further  costs  involved,  and  Recommendation  210(2)(a)-(c)  should 
apply  mutatis  mutandis. 

2 1 2.  Any  provision  that  takes  the  place  of  Rule  644  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice  should  make  reference  to  a  creditor's 
admitting  the  "claim,"  rather  than  the  "title",  of  the  claimant. 

213.  (1)    The  sheriff  should  continue  to  be  entitled  to  apply  to  the  court  by 

way  of  interpleader 

(a)  to  resolve  conflicts  arising  between  creditors  and  claimants 
where  a  claim  is  made  to  any  right,  title  or  interest  in  any 
money,  goods  or  chattels  or  any  other  personal  property  seized 
or  intended  to  be  seized,  or  to  the  proceeds  or  value  thereof, 
and 

(b)  to  seek  relief  from  liability  as  a  result  of  a  seizure;  and 

(2)  Reference  to  a  "claim"  in  the  preceding  Recommendations  should 
include,  but  not  be  limited  to,  a  claim  to  ownership  and  possession, 
and  to  a  security  interest,  lien  or  other  encumbrance. 

214.  In  addition  to  the  debtor,  all  creditors,  including  the  creditors  who 
initially  admitted  a  third  party's  claim,  should  be  entitled  to  receive 
notice  of  an  interpleader  hearing  and  to  decide  whether  to  contest  the 
claim  at  this  stage. 

215.  It  should  be  made  clear  that  creditors  who  do  not  contest  a  claim  are  to 
be  excluded  from  any  benefit. 

2 1 6.  Where  the  sheriff  applies  to  the  court  by  way  of  interpleader,  the  court 
should  be  empowered 

(1)  to  dispose  of  the  matter  in  issue  in  a  summary  manner  where  the 
sheriff  or  all  the  claimants,  or  any  of  them,  so  requests,  or  where  the 
question  in  issue  between  the  claimants  is  one  of  law  and  the  facts 
are  not  in  dispute, 

(2)  to  order  the  trial  of  an  issue  and  to  determine  the  nature  and  scope 
of  the  trial,  including,  for  example,  pleadings,  discoveries  and  other 
procedural  matters,  and 

(3)  to  order  that  a  special  case  be  stated  for  the  opinion  of  the  court. 

217.  (1)    Where  the  sheriff  has  applied  to  the  court  by  way  of  interpleader  in 

order  to  resolve  a  contest  between  creditors  and  a  claimant 
claiming  some  right,  title  or  interest  in  the  property  in  question,  the 
sheriff,  the  debtor,  any  creditor  and  any  claimant  should  be  entitled 
to  apply  to  the  court  for  an  order  for  a  sale  or  any  otherjisposition 
of  the  property; 
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(2)  the  court  should  be  empowered  to  order  a  sale  or  any  other 
disposition  of  all  or  part  of  the  property  and,  in  so  doing,  it  should 
have  regard  to  all  the  circumstances  of  the  case,  including  the 
possibility  of  other  claims  being  made  to  some  right,  title  or  interest 
in  the  property  and  the  likelihood  of  a  surplus  being  left  for 
creditors  after  all  valid  claims  have  been  discharged  by  the 
proceeds  of  sale;  and 

(3)  where  the  court  orders  a  sale,  it  should  have  jurisdiction  to  make 
such  other  ancillary  orders  as  seem  just  and  reasonable,  including 
an  order  respecting 

(a)  the  provision  of  security  by  creditors  to  indemnify  the 
claimant  against  loss  by  any  sale  where  the  possibility  of 
paying  off  the  claimant,  and  leaving  a  surplus  for  creditors,  is 
in  doubt, 

(b)  the  time  and  manner  of  sale,  and 

(c)  the  application  of  the  proceeds  of  a  sale,  including  the 
direction  that  a  sufficient  sum  to  answer  any  claim  should  be 
paid  into  court  pending  a  determination  of  such  claim. 

218.  Where,  under  Recommendations  203  and  209,  a  claim  or  dispute  has 
been  disallowed  on  the  ground  that  it  is  fraudulent,  frivolous,  spurious  or 
vexatious  and  either  a  creditor  or  a  claimant  has  suffered  injury  or 
damage,  the  aggrieved  party  should  be  entitled  to  have  recourse  to  the 
court  by  way  of  an  action  for  damages. 

219.  The  Commission's  recommendations  governing  interpleader  proceed- 
ings respecting  personal  property  should  be  adapted  to  apply  to  disputes 
relating  to  garnishment. 


! 
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REPORT  ON  THE  ENFORCEMENT  OF  JUDGMENT  DEBTS 
AND   RELATED   MATTERS,   PART  III   (1981) 

Part  III  of  this  report  deals  with  enforcement  against  interests  in 
land.  This  Part  is  divided  into  two  major  portions:  chapter  2  deals  with 
certain  substantive  and  procedural  considerations  pertaining  to  enforcement 
against  land,  and  chapter  3  canvasses  the  relationship  between  enforcement 
against  land  and  the  process  by  which  land  is  sold  or  mortgaged. 
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REPORT  ON  THE  ENFORCEMENT  OF  JUDGMENT  DEBTS  AND  RELATED 
MATTERS,  PART  HI  (1981) 


SUMMARY  OF 
RECOMMENDATIONS  AND 
CONCLUSION 


SUMMARY  OF  RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

CHAPTER  1 

1 .  As  a  general  principle,  the  recommendations  proposed  in  Part  1 1 1  should 
apply  to  enforcement  against  land  in  all  cases,  whether  the  judgment 
being  enforced  is  from  the  Supreme  Court,  a  county  or  district  court,  a 
small  claims  court,  a  provincial  court  (family  division)  or  the  Unified 
Family  Court. 

CHAPTER  2 

2.  Ontario  should  enact  a  general,  comprehensive  definition  of  "land"  to 
make  it  clear  that  every  right,  title  or  interest  in  respect  of  land,  whether 
legal  or  equitable,  is  subject  to  enforcement  measures.  Any  immunity 
from  enforcement  should  depend  on  deliberate  protection  given  by 
specific  exemption  provisions.  However,  subject  to  Recommendation  10, 
respecting  a  debtor's  residence,  leasehold  interests  should  continue  to  be 
treated  as  personalty  for  the  purposes  of  enforcement. 

3.  The  general  definitional  provision  proposed  above  should  be  supple- 
mented by  further,  more  specific  provisions.  These  provisions  should 
state  that  the  interest  of  a  purchaser  under  an  agreement  for  the 
purchase  and  sale  of  land  that  is  not  yet  completed,  and  the  other 
interests  in  land  now  specifically  mentioned  in  various  sections  of  The 
Execution  Act,  are  comprehended  by  the  definition  of  "land"  and 
therefore  arc  subject  to  enforcement. 

4.  Section  31(2)  of  The  Public  Lands  Act,  precluding  creditors  from 
seizing  and  selling  the  interest  of  a  purchaser  in  unpatented  Crown  land 
prior  to  the  issue  of  letters  patent,  should  be  repealed. 

5.  The  existing  twelve  month  delay  period  before  an  execution  sale  of  land 
may  proceed  should  be  replaced  by  provisions  to  the  following  effect: 

(1)  no  actual  sale  should  take  place  until  the  expiry  of  six  months 
from  service  on  the  debtor  of  the  proposed  Notice  of  Judgment, 
indicating  that  a  creditor  has  delivered  a  writ  of  enforcement  to 
the  enforcement  office;  and 

(2)  a  creditor  should  not  be  entitled  to  commence  any  sale  proceed- 
ings until  after  the  expiry  of  four  months  from  the  service  on  the 
debtor  of  the  Notice  of  Judgment. 
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6.  The  existing  minimum  judgment  debt  requirements  should  be  abolished 
and,  accordingly,  all  interests  in  land  should  be  subject  to  enforcement 
proceedings  irrespective  of  the  amount  of  thejudgment  being  enforced. 

7.  A  return  of  nulla  bona  no  longer  should  be  required  before  an  execution 
sale  of  land  may  proceed. 

8.  A  creditor  should  be  entitled  to  recover  the  expenses  of  seizure  or 
advertisement  in  respect  of  enforcement  against  land  even  where  the 
judgment  debt  ultimately  is  recovered  out  of  personalty. 

9.  Where  a  debtor  is  a  joint  tenant  of  land,  the  following  rules  should 
apply: 

( 1 )  the  filing  of  a  writ  of  enforcement  against  the  debtor  should  not 
sever  the  joint  tenancy.  Severance  should  occur  only  once  the 
sheriff  enters  into  a  binding  agreement  of  purchase  and  sale  with  a 
prospective  purchaser  at  an  execution  sale; 

(2)  where  the  debtor  dies  before  severance,  but  after  sale  proceedings 
have  been  commenced,  there  should  be  a  right  of  survivorship; 
however,  subject  to  paragraph  (3),  the  value  of  the  debtor's 
interest  in  the  hands  of  the  surviving  joint  tenant  should  be  subject 
to  a  charge  to  the  extent  of  the  debts  of  judgment  creditors  who 
have  delivered  writs  of  enforcement  to  the  sheriff;  and 

(3)  with  respect  to  the  charge  proposed  above, 

(a)  in  the  distribution  of  the  debtor's  estate,  the  former  joint 
tenancy  interest  should  be  resorted  to  for  payment  of  debts 
only  if  the  other  property  of  the  debtor  has  been  exhausted 
and  the  creditors'  debts  remain  outstanding,  and 

(b)*  in  order  to  determine  the  debtor's  interest  that  should  be 
available  to  creditors,  there  should  be  a  statutory  prima 
facie  presumption  that,  where  the  deceased  debtor  and  the 
surviving  joint  tenant  were  joint  tenants  in  law,  they  also 
were  joint  tenants  in  equity. 

10.  The  debtor's  interest  in  property  in  which  he  ordinarily  resides,  whether 
it  is  classified  in  law  as  realty  or  personalty,  should  be  treated  as  if  it 
were  land  for  the  purposes  of  the  proposed  restrictions  on  sale  (see 
Recommendation  5)  and  the  proposed  proceeds  exemption  (see 
Recommendation  1 1). 

1 1 .  Where  an  execution  sale  of  the  debtor's  residence  takes  place, 

( 1 )  the  debtor  should  be  entitled  to  claim  a  fixed  proceeds  exemption, 
set  initially  at  $2,000;  that  is,  the  debtor  should  always  be  left  with 
a  minimum  of  $2,000  from  the  proceeds  of  sale, 

(2)  the  amount  of  the  exemption  should  be  raised  or  lowered  in  direct 
proportion  to  fluctuations  in  the  Consumer  Price  Index,  and  the 
amount  of  the  exemption  should  be  amended  annually,  and 

(3)  the  exempt  sum  should  continue  to  be  exempt  in  the  debtor's 
hands  for  a  period  of  one  month  following  completion  of  the  sale. 


•  The  Chairman  of  the  Commission,   Dr.    D.    Mendes  da   Costa,  dissents   from   this 
Recommendation:  see  Chapter  2,  note  1 1 7. 
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12.  The  above  Recommendation  respecting  a  proceeds  exemption  should 
apply  both  where  the  debtor's  residence  has  been  sold  at  an  execution 
sale  by  the  sheriff  and  where  the  residence  has  been  sold  by  the  debtor 
himself. 

13.  In  order  to  protect  himself  during  the  proposed  six  month  delay  period 
against  assignees  of  a  debtor's  interest  in  leasehold  property  used  as  his 
residence, 

(1)  a  creditor  of  a  residential  lessee  should  be  entitled  to  register  a 
notice  of  seizure  against  the  freehold,  but  only  in  those  cases 
where  registration  of  a  notice  of  the  debtor's  lease,  or  the  lease 
itself,  is  required  under  The  Land  Titles  Act  or  The  Registry  Act 
in  order  to  protect  the  lessee  from  subsequent  purchasers  and 
mortgagees  of  the  freehold, 

(2)  upon  registration  in  the  proper  land  registry  office,  the  notice  of 
seizure  should  constitute  notice  of  the  seizure  of  the  debtor's 
leasehold  interest  to,  and  should  thereby  bind,  all  persons  who 
subsequently  seek  to  acquire  an  interest  in  the  leasehold,  and 

(3)  where  a  debtor,  required  under  The  Land  Titles  Act  or  The 
Registry  Act  to  register  a  notice  of  lease  or  a  lease  in  order  to 
protect  his  interest,  has  not  done  so,  the  sheriff  should  be 
empowered  to  effect  such  registration  on  a  creditor's  instructions. 
Registration  by  the  sheriff  should  have  the  same  effect  as 
registration  by  the  debtor  himself. 

14.  (1)    Where  a  debtor  owns  shares  in,  and  occupies  premises  under,  a 

cooperative  housing  scheme,  the  recommendations  made  in 
Chapter  2  of  Part  II  of  this  Report,  concerning  the  seizure  and  sale 
of  shares,  should  apply;  accordingly,  in  order  to  effect  a  seizure  of 
shares  in  the  debtor's  possession,  the  sheriff  would  be  required  to 
seize  physically  the  share  certificates  or  other  documents  of  a 
similar  nature,  and  would  be  required  to  send  a  notice  of  seizure  to 
the  appropriate  officer  of  the  cooperative  housing  scheme. 

(2)  In  order  to  protect  himself  against  a  transferee  of  a  debtor's  shares 
and  interest  in  a  cooperative  housing  scheme  during  the  six  month 
delay  period  proposed  in  Recommendation  5(1), 

(a)  a  creditor  should  be  entitled  to  register  a  notice  of  seizure 
against  the  title  to  the  freehold,  and 

(b)  the  notice  should  constitute  notice  of  the  seizure  of  the 
debtor's  shares  and  interest  in  the  cooperative  housing 
scheme  to  any  person  seeking  to  acquire  the  shares  or 
interest. 

1 5.  Where  a  creditor  wishes  to  take  enforcement  measures  against  a  mobile 
home  used  as  a  residence  by  a  debtor, 

(1)  where  the  mobile  home  is  classified  in  law  as  land,  it  should  be 
sufficient,  as  at  present,  for  the  creditor  to  file  a  writ  of 
enforcement  to  bind  the  home,  and  the  home  should  be  bound  in 
the  same  manner  as  any  other  interest  in  land  is  bound  now  under 
section  1 0(  1 )  of  The  Execution  Act, 
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(2)  where  the  mobile  home  is  classified  as  personal  property,  or  where 
the  creditor  is  uncertain  whether  the  mobile  home  is,  or  may 
become,  personal  property,  in  addition  to  filing  a  writ  of 
enforcement  a  creditor  should  be  entitled  to  register  a  notice  of 
seizure  in  respect  of  the  mobile  home  in  the  personal  property 
security  register  established  under  The  Personal  Property 
Security  Act,  and  the  Act  should  be  amended  to  permit  the 
registration  of  such  a  notice, 

(3)  a  notice  of  seizure  registered  in  the  personal  property  security 
register  in  respect  of  a  mobile  home  that  is  classified  as  personal 
property  should  constitute  notice  of  the  seizure  of  the  mobile  home 
to  all  persons  claiming  any  interest  in  it,  and 

(4)  where  a  notice  of  seizure  in  respect  of  a  mobile  home  classified  as 
personal  property  has  not  been  registered,  a  subsequent  pur- 
chaser, mortgagee  or  other  transferee  should  acquire  his  interest 
free  of  the  creditor's  writ  of  enforcement  where  that  person  was 
bona  fide,  gave  valuable  consideration  and  had  no  actual 
knowledge  of  the  creditor's  writ. 

16.    Where  a  debtor's  residence  is  a  "matrimonial  home",  as  defined  under 
section  39(  1 )  of  The  Family  Law  Reform  Act.  1978, 

(1)  with  respect  to  whether  and,  if  so,  to  what  extent,  the  non-titled 
spouse's  statutory  rights  of  possession  of  the  matrimonial  home 
should  be  subject  to  the  rights  of  the  titled  spouse's  creditors, 

(a)  where  there  has  been  no  court  order  granting  exclusive 
possession  to  the  non-titled  spouse  under  section  45  of  The 
Family  Law  Reform  Act,  1978, 

(i)  three  Commissioners  are  of  the  view  that,  as  a  general 
matter  of  principle,  the  non-exclusive  possessory  rights 
prima  facie  ought  to  be  paramount;  however,  they 
would  confer  a  power  on  the  court  to  deal  with  the  issue 
having  regard  to  all  the  circumstances  of  each  individ- 
ual case,  and 

(ii)  three  Commissioners  are  of  the  view  that  the  rights  of 
the  non-titled  spouse  are,  and  should  remain,  purely 
personal;  accordingly,  a  non-titled  spouse's  right  of 
non-exclusive  possession  should  be  capable  of  being 
defeated  by  the  claims  of  the  titled  spouse's  judgment 
creditors, 

(b)  where  there  has  been  a  court  order  for  exclusive  possession 
of  the  matrimonial  home  in  favour  of  a  spouse, 

(i)  creditors  seeking  to  sell  the  home  free  and  clear  of  the 
right  of  exclusive  possession  should  be  required  to 
apply  to  the  court  for  directions,  and 

(ii)  the  court  should  be  empowered  to  render  whatever 
decision  appears  just  and  reasonable,  and  subject  to 
such  terms  as  it  thinks  fit,  having  regard  to  all  the 
circumstances  of  the  case, 

(2)     even  if,  contrary  to  the  Commission's  view,  a  non-titled  spouse  has 
a  proprietary  or  other  interest  in  the  matrimonial  home  prior  to  a 


54-6 


court  order  or  an  agreement  between  the  spouses  resulting  in  a 
division  of  property,  that  interest  should  not  be  exigible  at  the 
instance  of  the  non-titled  spouse's  creditors. 

(3)  where  a  court  order  for  the  division  of  the  matrimonial  home  has 
been  made,  and  therefore  where  the  non-titled  spouse  has 
acquired  a  proprietary  interest  in  the  home,  that  interest  should  be 
exigible,  subject  to  the  restrictions  on  sale  and  to  the  proceeds 
exemption  recommended  above, 

(4)  creditors  of  a  spouse  in  whose  favour  a  court  order  for  the  division 
of  the  matrimonial  home  has  been  made  should  be  entitled  to 
stand  in  the  shoes  of  the  debtor  and  therefore  to  register  the  court 
order  in  the  proper  land  registry  office,  and 

(5)  a  court,  in  making  a  vesting  order  under  section  6(a)  of  The 
Family  Law  Reform  Act,  1978,  should  be  empowered  to  vest  in  a 
spouse  only  the  specific  right,  title  or  interest  in  the  matrimonial 
home  belonging  to  the  other  spouse,  and  accordingly  the  court 
should  have  regard  to  any  outstanding  writs  of  enforcement. 

17.  The  existing  initial  mandatory  requirement  to  sell  land  seized  under  a 
writ  by  public  auction  should  be  abolished.  In  enforcing  a  money 
judgment  from  any  court,  the  sheriff  should  be  empowered  to  conduct  a 
sale  of  land  according  to  the  following  rules: 

(1)  both  the  debtor  and  creditor  should  be  given  notice  of  the 
impending  sale  and  should  be  given  an  opportunity  to  make 
submissions  to  the  sheriff  concerning  any  matter  relating  to  the 
sale; 

(2)  the  sheriff  should  be  given  broad  jurisdiction  to  determine  the 
kind  of  sale,  for  example,  public  auction,  open  market,  private 
contract  or  tender;  in  addition,  he  should  be  empowered  to 
determine  the  means  of  evaluating  the  property  sold,  the  selling 
price  or  reserve  bid,  the  time  and  place  of  sale,  the  advertisement 
requirements,  the  conditions  of  sale,  the  auctioneer  or  real  estate 
agent,  where  relevant,  the  date  of  possession,  the  appropriateness 
of  an  adjournment  or  postponement  of  a  sale,  and  any  other 
matter  relating  to  the  sale;  and 

(3)  in  exercising  his  discretion  to  determine  the  manner  of  sale,  the 
sheriff  should  be  required  to  have  regard  to  all  the  circumstances 
of  the  case,  including  the  method  that  is  calculated  to  bring  the 
highest  price,  the  relative  costs  of  each  alternative  method,  the 
anticipated  time  it  would  take  before  a  sale  is  effected  under  each 
method,  and  soon. 

18.  Should  cither  the  debtor  or  any  creditor  wish  to  challenge  the  exercise  of 
the  sheriffs  discretion  under  the  preceding  Recommendation,  he  should 
be  entitled  to  appeal  any  decision  of  the  sheriff  to  the  county  or  district 
court. 

CHAPTER  3 

19.  As  a  long  term  measure  for  reform  in  respect  of  the  binding  of  land  by  a 
writ  of  enforcement. 
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( 1  )*  the  operation  of  a  writ  of  execution  as  a  general  lien  binding  land 
upon  receipt  by  the  sheriff  or  upon  receipt  and  recording  by 
master  of  titles  should  be  abolished.  Rather,  the  proposed  new 
writ  of  enforcement  should  be  registered  directly  against  the  title 
to  a  particular  parcel  of  land  if  such  parcel  is  to  be  bound  by  the 
writ,  and 

(2)  there  should  be  a  relatively  short  interim  period  during  which 
existing  writs  would  remain  effective  as  general  liens,  after  which 
time  the  writs  should  expire  unless  registered  directly  against  the 
parcel  intended  to  be  bound. 

20.  In  order  for  creditors  to  obtain  information  concerning  land  owned  by 
their  debtors,  and  as  a  further  long  term  proposal  for  reform,  an 
automated  or  computerized  province-wide  index  of  landholdings  for  all 
land  in  Ontario  should  be  created,  having  regard  to  the  following  rules: 

(1)  in  the  case  of  Land  Titles  Act  land,  the  index  should  list  the  last 
transferees;  in  the  case  of  Registry  Act  land,  the  index  should  list 
the  last  grantees; 

(2)  the  index  should  be  used  for  informational  purposes  only  and  the 
appearance  of  a  person's  name  on  the  index  should  not  serve  to 
guarantee  that  that  person  has  any  right,  title  or  interest  in  the 
land  in  question; 

(3)  upon  a  judgment  creditor's  request  and  payment  of  a  prescribed 
fee,  the  creditor  should  be  advised  automatically  of  every  new 
acquisition  of  land  by  a  person  with  the  same  name  as  the  debtor; 

(4)  to  permit  easier  matching  of  landowners  and  debtors,  identifying 
information  should  be  required  on  writs  of  enforcement,  with 
respect  to  debtors,  and  on  documents  of  title,  with  respect  to 
purchasers.  The  identifying  information  in  documents  of  title 
should  appear  on  the  proposed  index  of  landholdings.  In  principle, 
the  identifying  information  should  be  as  inclusive  as  possible,  but 
the  manner  of  selecting  such  identifying  information  should  have 
regard  to  the  protection  of  the  privacy  of  debtors  and  purchasers; 
and 

(5)  in  order  to  resolve  disputes  and,  where  appropriate,  award 
compensation  where  a  landowner  alleges  that  a  writ  has  been  filed 
erroneously  against  his  land,  provisions  similar  in  principle  to 
sections  81  and  82  of  the  British  Columbia  Court  Order 
Enforcement  Act  should  be  adopted  for  Ontario. 

21.  The  following  short  term  proposals  for  reform  of  the  existing  system  of 
binding  land  by  writs  of  enforcement  should  be  adopted: 

(1)  to  the  extent  practicable,  the  county  enforcement  office,  as 
described  in  Part  I  of  this  Report,  should  be  the  sole  repository  of 
writs  of  enforcement  filed  by  judgment  creditors;  accordingly, 
there  no  longer  should  be  any  records  of  writs  kept  in  the  land 
titles  offices.  Writs  of  enforcement  delivered  to  the  sheriff  should 
bind  all  land  in  his  bailiwick,  whether  the  land  is  registered  under 
The  Registry  Act  or  The  Land  Titles  Act\ 


•  The  Honourable  James  C.  McRuer  dissents  from  this  Recommendation:  see  Chapter  3, 
note  110. 
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(2)  as  a  result  of  the  preceding  Recommendation,  the  sheriff  should 
have  exclusive  responsibility  for  certifying  the  presence  or  absence 
of  writs  binding  any  Registry  Act  or  Land  Titles  Act  land  to  be 
sold  or  mortgaged  in  Ontario.  Representations  made  in  a  sheriffs 
certificate  respecting  whether  a  transferee  or  chargee  of  land  titles 
land  has  writs  issued  against  him  should  constitute  sufficient 
authority  to  permit  land  titles  personnel  to  stamp  the  transfer  or 
charge  accordingly,  and  to  make  an  appropriate  notation  against 
the  parcel  of  land  affected; 

(3)  consideration  should  be  given  to  the  installation  of  telecommuni- 
cations equipment  for  simultaneous  transmission  of  information 
between  enforcement  offices  and  registry  offices  and,  where  a 
centralized  registry  system  for  writs  of  enforcement  has  been 
established,  between  enforcement  offices  —  where  all  writs  would 
be  filed  —  and  land  titles  offices.  In  determining  whether  such 
equipment  should  be  installed,  regard  should  be  had,  for  example, 
to  the  distance  between  these  offices; 

(4)  a  writ  of  enforcement  should  not  bind  a  debtor's  land  until  the 
expiry  of  ten  calendar  days  from  the  delivery  of  the  writ  to  the 
sheriff  or,  in  the  event  that  the  full  centralization  of  records 
proposed  above  is  not  achieved,  to  both  the  sheriff  and  the  master 
of  titles;  the  proposed  ten  day  delay  period  should  apply 
notwithstanding  that  a  purchaser  or  mortgagee  has  actual  notice 
that  a  writ  has  been  filed  during  this  period; 

(5)  in  order  to  protect  his  interest  during  the  proposed  ten  day  delay 
period,  a  creditor  should  be  entitled  to  register  his  writ  of 
enforcement  directly  against  the  title  to  land  owned  by  the  debtor 
and  the  writ  should  be  effective  to  bind  the  land  immediately  upon 
such  registration; 

(6)  in  order  to  resolve  disputes  and,  where  appropriate,  award 
compensation  where  a  landowner  alleges  that  a  writ  has  been  filed 
erroneously  against  the  title  to  his  parcel  of  land,  provisions 
similar  in  principle  to  sections  81  and  82  of  the  British  Columbia 
Court  Order  Enforcement   Act    should    be   adopted; 

(7)  a  writ  of  enforcement  should  bind  land  only  where  the  surname 
and  at  least  one  full  given  name  on  the  writ  are  identical  with  the 
surname  and  one  full  given  name  on  a  document  registered 
against  the  title  of  the  land  in  question;  where  more  than  one  full 
given  name  appears,  the  proposed  rule  should  govern  irrespective 
of  the  order  in  which  these  names  appear; 

(8)  in  order  to  help  alleviate  the  "similar  name"  problem,  purchasers 
who  wish  to  register  a  title  document  should  not  be  permitted  to 
use  any  initials;  rather,  only  full  given  names  should  be 
permissible  on  such  documents; 

(9)  the  sheriff  should  be  required  to  report  the  existence  of  a  writ  only 
where  the  surname  and  at  least  one  full  given  name  on  the  writ  are 
identical  with  the  surname  and  one  full  given  name  on  the  request 
form  delivered  to  the  sheriff;  where  two  or  more  given  names 
appear,  it  should  not  matter  in  which  order  these  names  appear; 
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(10)  where  ihe  sheriff  is  unwilling  to  issue  a  clear  certificate  with 
respect  to  a  name  appearing  on  a  request  form,  the  following  rules 
should  apply: 

(a)  subject  to  paragraph  (c),  if  the  amount  of  a  writ  does  not 
exceed  a  stipulated  amount  (for  example,  $10,000),  the 
sheriff  should  be  require'd  to  issue  a  clear  certificate  upon 
the  delivery  to  him  of  either 

(i)  an  affidavit  of  the  vendor  or  mortgagor,  or  of  his 
solicitor,  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or 

(ii)  a  written  acknowledgment  by  the  judgment  creditor  or 
his  solicitor  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or 

(iii)  any  other  adequate  proof,  satisfactory  to  the  sheriff,  of 
the  non-identity  of  the  debtor  and  the  vendor  or 
mortgagor; 

(b)  subject  to  paragraph  (c),  if  the  amount  of  the  writ  exceeds 
the  stipulated  amount,  the  sheriff  should  be  required  to  issue 
a  clear  certificate  upon  the  delivery  to  him  of  either 

(i)  a  written  acknowledgment  of  the  judgment  creditor  or 
his  solicitor,  stating  that  the  vendor  or  mortgagor  is  not 
the  debtor  named  in  the  writ,  or 

(ii)  an  affidavit  of  the  solicitor  of  the  vendor  or  mortgagor, 
stating  that  the  vendor  or  mortgagor  is  not  the  debtor 
named  in  the  writ,  or 

(iii)  any  other  proof  of  non-identity  sufficient  to  satisfy  the 
sheriff;  and 

(c)  the  sheriff  should  not  be  required  to  provide  a  clear 
certificate  where  he  has  reasonable  grounds  to  believe  that 
the  affidavit  or  other  material  in  question  is  fraudulent  or 
that  it  contains  false  information  respecting  whether  the 
vendor  or  mortgagor  and  the  debtor  named  in  the  writ  are 
the  same  person; 

(11)  creditors  and  solicitors  should  be  under  a  statutory  duty  to 
respond  within  a  reasonable  period  of  time  to  requests  for 
clearance  information;  however,  they  should  be  obliged  to  provide 
the  requisitioner  only  with  whatever  information  is  reasonably 
available  in  the  circumstances.  A  reasonable  maximum  charge  for 
administrative  expenses  should  be  established; 

(12)  purchasers  and  mortgagees  should  be  required  to  register  with 
their  deeds  and  mortgages  a  sheriff's  certificate  requested  by  and 
provided  to  them  when  they  undertook  their  search  for  writs  of 
enforcement; 

(13)  the  following  persons  should  be  entitled  to  rely  on  the  representa- 
tions made  in  a  sheriffs  certificate  registered  against  the  title  to 
land: 

(a)      the  person  to  whom  the  certificate  is  actually  issued;  and 
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(b)  any  person  seeking  to  acquire  any  right,  title  or  interest  in 
the  land  subsequent  to  the  registration  of  the  certificate; 

(14)  the  representations  made  in  a  sheriffs  certificate  should  be  valid 
only  in  respect  of  writs  of  enforcement  filed  as  of  the  date  of  the 
certificate; 

(15)  the  current  practice,  whereby  the  "preliminary  copy"  of  a 
certificate  is  not  an  actual  sheriffs  certificate  that  serves  to 
guarantee  the  answers  provided  "to  requisition  requests,  should  be 
discontinued;  rather,  the  initial  answer  to  a  requisitioned 
request,  whether  electronic  or  not,  should  constitute  a  sheriffs 
certificate.  The  sheriffs  certificate  should  be  in  suitable  form  for 
registration  with  the  deed  or  mortgage; 

(16)  a  new  assurance  fund  should  be  established  and  this  fund, 

(a)  should  protect  a  creditor  wrongfully  deprived  of  his  rights 
under  a  valid  writ  of  enforcement  because  of  the  actions  of  a 
sheriff  in  erroneously  providing  a  clear  certificate  notwith- 
standing the  existence  of  a  writ  affecting  the  land  in 
question, 

(b)  should  be  established  and  maintained  by  a  levy  added  to  the 
cost  of  lodging  writs  of  enforcement  with  the  sheriff,  and 

(c)  should  provide  compensation  to  a  creditor  in  all  cases, 
regardless  of  whether  the  land  is  registered  under  The 
Registry  Act  or  The  Land  Titles  Act,  and 

(17)  sheriffs'  records,  and  particularly  the  register  of  writs  of 
enforcement,  should  be  automated  or  computerized  to  the  extent 
that  such  a  system  is  necessary,  having  regard,  for  example,  to  the 
workload  in  the  larger  sheriffs'  offices. 
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REPORT  ON  WITNESSES  BEFORE  LEGISLATIVE 
COMMITTEES   (1981) 

The  Attorney  General  referred  this  subject  to  the  Commission  in 
response  to  an  earlier  recommendation  by  the  Standing  Procedural  Affairs 
Committee  of  the  Ontario  Legislative  Assembly  in  its  Report  on  Witnesses 
Before  Committees.  In  Appendix  A  to  the  latter  report,  the  Committee 
posed  eleven  questions  for  the  Ontario  Law  Reform  Commission.  The 
Commission's  report  deals  not  only  with  these  questions,  but  also  with 
other  important  issues  relating  to  the  nature  and  powers  of  legislative 
committees,  the  rights,  privileges,  and  protection  afforded  to  committee 
witnesses,  and  the  form,  method  of  review,  and  amendment  of  the 
Legislative  Assembly  Act. 

After  first  reviewing  the  establishment  and  functions  of  legislative 
committees,  the  report  turns  to  the  powers  of  such  committees.  It  deals 
with  the  question  whether  witnesses  have  different  rights  and  obligations 
depending  solely  upon  the  circumstances  of  their  appearance  before  a 
committee — that  is,  whether  they  appear  voluntarily,  at  a  committee's 
request,  or  by  Speaker's  warrant — and  whether  ministers  of  the  Crown, 
civil  servants,  and  public  servants  are  in  a  different  position  than  private 
citizens  vis-a-vis  legislative  committees. 

The  bulk  of  the  report  concerns  the  power  of  legislative  committees 
to  call  witnesses  and  to  compel  answers  to  questions  and  production  of 
documents,  and  with  the  rights,  privileges,  and  protection  afforded  to  such 
witnesses  and  to  third  parties  who  might  be  affected  by  the  testimony 
sought. 
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CHAPTER  5 


SUMMARY  OF  RECOMMENDATIONS 
AND  CONCLUSIONS  RESPECTING 
WITNESSES  BEFORE  LEGISLATIVE 
COMMITTEES 


1.     SUMMARY  OF  RECOMMENDATIONS  AND  CONCLUSIONS 

It  will  be  recalled  that,  in  its  Report,'  the  Standing  Procedural  Affairs 
Committee  of  the  Ontario  Legislative  Assembly  sought  the  guidance  of  the 
Ontario  Law  Reform  Commission  with  respect  to  the  subject  of  witnesses 
before  legislative  committees.  In  Appendix  A  of  the  Committee  Report,2 
several  specific  questions  were  posed  for  the  Commission.3  Some  of  the 
questions  raised  matters  of  law,  while  others  raised  matters  of  law  reform. 
For  convenience,  we  repeat  the  questions  here: 

1)    Do  witnesses  before  committees  have  different  rights,  privileges  and  ob- 
ligations according  to  whether  they 

(a)  appeared  of  their  own  volition,  (for  example,  in  response  to  an 

advertisement) 

(b)  appeared  at  the  request  of  the  committee 

(c)  were  summoned  to  appear  by  Speaker's  warrant 

2)  If  no  distinction  currently  exists  between  types  of  witnesses,  what  would 
be  the  implications  of  creating,  by  legislation,  distinctions  in  the  privi- 
leges accorded  different  types  of  witnesses? 

3 1  Does  Section  37  of  The  Legislative  Assembly  Act  apply  to  witnesses? 
Could  this  section  be  made  to  apply  to  witnesses? 

4)  Does  a  committee  have  an  obligation  to  inform  a  witness  of  all  the  duties, 
privileges  and  possible  penalties  which  currently  exist  for  witnesses? 

5)  (a)     Do  public  servants  enjoy  a  different  status  as  committee  witnesses 

from  other  citizens9 


1  Province  of  Ontario,  Legislative  Assembly.  Standing  Procedural  Affairs  Commiuee. 
Report  on  Witnesses  Before  Committees  (Fourth  Session.  31st  Parliament,  29  Eliz.  II. 
1980).  Hereinafter  referred  to  as  the  "Committee  Report". 

2  Ibid. 

3  Other  issues  were  raised  in  the  Committee  Report  itself,  but  not  specifically  referred  to 
in  Appendix  A. 
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ibl     Is  there  a  conflict  between  the  provisions  of  The  Legislative  Assem- 
bly Act  relating  to  witnesses  and  (he  oath  sworn  by  public  servants? 

bl    What  is  the  legal  status  of  the  oath  administered  to  witnesses  under 
section  58  of  The  Legislative  Assembly  Act'! 

7)  Should  the  right  of  witnesses  to  counsel  be  recognized  in  The  Legislative 
Assembly  Act'! 

8)  Under  what  circumstances  may  the  testimony  of  a  committee  witness  be 
used  in  a  civil  proceeding  or  a  criminal  proceeding? 

9)  In  what  ways  should  The  Legislative  Assembly  Act  be  amended  to  clarify 
the  privileges  and  obligations  of  witnesses? 

10)  What  would  be  the  implications  of  committees  extending  privilege  only 
to  witnesses  who  requested  it? 

11)  What  are  the  constitutional  limits  on  the  privileges  the  Assembly  may 
extend  to  committee  witnesses? 

In  our  Report,  we  have  not  strictly  followed  the  order  of  the  questions 
asked  in  Appendix  A.  In  the  paragraphs  that  follow,  we  summarize  our 
recommendations  and  conclusions  respecting  the  matters  raised  in  the 
Committee  Report  and  raised  independently  by  the  Commission. 

The  Commission,  then,  has  reached  the  following  conclusions  and 
makes  the  following  recommendations: 

1.  All  statutory  provisions  dealing  with  legislative  committees  and  wit- 
nesses before  legislative  committees  should  be  contained  in  a  separate 
Part  II  of  the  Legislative  Assembly  Act. 

2.  With  respect  to  the  proposed  new  Part  II  of  the  Legislative  Assembly 
Act,  dealing  with  legislative  committees  and  witnesses  before  legisla- 
tive committees, 

(a)  the  Act  should  contain  a  provision  requiring  the  Standing  Proce- 
dural Affairs  Committee  of  the  Ontario  Legislative  Assembly  to 
conduct  a  review  of  Part  II,  and  of  the  relevant  Standing  Orders, 
at  five  year  intervals  commencing  from  the  coming  into  force  of 
Part  II,  and 

(b)  up«  in  v\  tewing  the  provisions  of  Part  II  and  of  the  relevant  Stand- 
ing Oulers,  the  Standing  Procedural  Affairs  Committee  should  be 
required  to  submit  a  report  to  the  Legislative  Assembly,  offering, 
where  appropriate,  recommendations  for  reform  of  the  Legisla- 
tive Assembly  Act  or  the  Standing  Orders  of  the  Assembly. 

3.  While,  as  a  practical  matter,  civil  servants,  public  servants  and  minis- 
ters of  the  Crown  are  often  in  a  different  position  than  private  citizens 
vis-a-vis  legislative  committees  (see  Paragraph  5),  as  a  matter  of  law 

(a)  witnesses  before  legislative  committees  do  not  have  different 
rights  and  obligations  depending  solely  upon  the  circumstances  of 
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their  appearance,  whether  they  appear  of  their  own  volition,  at 
the  request  of  a  committee  or  by  Speaker's  warrant.  Insofar  as  the 
circumstances  of  appearance  are  concerned,  the  legal  rights  and 
obligations  of  all  witnesses  are,  and  should  continue  to  be,  identi- 
cal,-4 and 

(b)  every  witness,  -ncluding  a  civil  servant,  public  servant5  and  a 
minister  of  the  Crown,  is  now,  and  ought  to  remain,  subject  to  the 
applicable  provisions  of  the  Legislative  Assembly  Act.  According- 
ly, any  witness  who.  for  example,  refuses  to  obey  either  a  request 
to  attend  before  a  committee,  or  a  Speaker's  warrant  summoning 
him  to  attend,  or  who  refuses  to  answer  any  question  or  produce 
any  document  required  by  a  legislative  committee,  is  now.  and 
ought  to  remain,  liable  to  be  punished  by  the  Legislative  Assem- 
bly pursuant  to  the  Legislative  Assembly  Act. 

4.  Having  reeard  to  Paragraph  Mb),  there  is  no  conflict  between  the 
provisions  of  the  Legislative  Assembly  Act,  relating  to  committee  wit- 
nesses, and  the  oath  of  secrecy  sworn  by  civil  servants  pursuant  to 
section  10(1)  of  the  Public  Service  Act.h 

5.  There  should  be  no  change  in  the  law  and  practice  regarding  the 
invocation  of  the  doctrine  of  Crown  privilege  and  the  method  by 
which  a  legislative  committee  and  the  Legislative  Assembly  are  enti- 
tled  '  I  deal  with  an  assertion  of  the  doctrine.  More  specifically,  new 
Statutory  provisions  that  would 

(a)  treat  an  assertion  of  Crown  privilege  as  conclusive,  or 

(b)  permit  I  court  or  a  special  committee  of  the  Legislative  Assembly 
to  consider  specific  claims  to  Crown  privilege 

.^ivH.ld  not  be  adopted  Rather,  a  legislative  committee  and  the  As- 
sembly, faced  with  a  witness  claiming  Crown  privilege  and  determined 
to  pursue  the  matter,  should  be  entitled  to  invoke  the  normal,  existing 
procedures  available  under  the  legislative  Assembly  Act. 

t>.  At  present,  in  a  proceeding  before  a  legislative  committee,  a  witness 
who  gives  evidence  orally  under  oath  or  by  a  solemn  affirmation  or 
declaration,  and  who  "with  intent  to  mislead  gives  false  evidence, 
knowing  that  evidence  a  false",  commits  perjury  under  section  120  of 
the  Criminal  Code.1 

7.  Subject  to  Paragraph  8,  no  substantial  change  in  the  present  system 
a^d  practice  of  taking  evidence  under  oath  or  by  affirmation  or  decla- 
r.non  is  warranted 


4Commutee  Report.  <upm.  no'c  I .  at  20.  Questions  I.  2  and  9. 
11  Ibid..  Question  5<a). 
h  Ibid..  Question  5(b). 
7  Ibid..  Question  6. 
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8.  (a)    The  present  oath  and  affirmation  ought  to  be  replaced  by  the 

following  type  of  affirmation,  recommended  by  the  Commission 
in  its  Report  on  the  Law  of  Evidence  (1976): 

I  solemnly  affirm  that  I  will  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  well  knowing  that  it  is  a  serious 
offence  to  give  false  evidence  with  intent  to  mislead  the 
|committee|. 

(b)  The  sanction  of  perjury  should  attach  to  such  an  affirmation,  if 
false,  in  the  same  way  as  it  attaches  to  a  false  affirmation  made 
under  the  present  law. 

(c)  Section  58  of  the  Legislative  Assembly  Act  should  be  amended  to 
provide  expressly  that,  in  addition  to  the  chairman  and  any  mem- 
ber of  a  committee,  the  committee  clerk  should  be  empowered  to 
administer  the  proposed  affirmation  with  the  authorization  of  the 
Speaker  of  the  Legislative  Assembly. 

(d)  With  respect  to  the  circumstances  in  which  the  proposed  affirma- 
tion should  be  used,  there  should  be  no  distinction  based  merely 
on  the  category  of  witness  — for  example,  whether  appearing  vol- 
untarily or  under  compulsion/  ■>•■ 

(e)  As  a  matter  of  practice,  committees  should  employ  the  proposed 
affirmation  where  the  rights  or  reputation  of  an  individual  or  the 
propriety  of  an  individual's  conduct  are  or  may  be  involved  (see, 
also,  Paragraph  13(c)(v)). 

9.  In  addition  to  the  offences  listed  under  what  is  now  section  45(  1 )  of  the 
Legislative  Assembly  Act,  it  should  be  an  offence  for  any  person 

(a)  to  escape  from  custody,  after  having  been  apprehended  pursuant 
to  a  Speaker's  warrant, 

(b)  knowingly  to  attempt  to  dissuade  or  prevent  a  person  from  obey- 
ing a  Speaker's  warrant  or  a  request  by  a  committee  to  appear 
before  it,  or 

(c)  to  cause,  inflict,  or  procure  any  violence,  punishment,  damage, 
loss,  or  disability  on  or  to  a  person  on  account  of  his  having 
appeared  as  a  witness  or  on  account  of  any  evidence  lawfully 
given  by  him. 

i 
10.  (a)  In  addition  to  any  other  type  of  punishment  that  the  Legislative 
Assembly  has  jurisdiction  to  impose  against  a  person  who  ap- 
pears, or  has  been  summoned  to  appear,  as  a  committee  witness, 
and  who  is  found  to  be  in  contempt,  the  Assembly  should  be 
empowered  by  statute  to  impose  a  fine  of  an  amount  that  is  rea- 
sonable in  the  circumstances. 


» 


*  Ibid..  Questions  1  and  2. 
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(b)  The  Legislative  Assembly  also  should  be  given  the  power  to  vary, 
suspend  or  cancel  any  order  under  which  a  witness  has  been 
punished. 

1 1.  With  respect  to  a  Speaker's  warrant  requiring  attendance  of  a  witness 
at  a  legislative  committee  proceeding,  section  35(2)  of  the  Legislative 
Assembly  Act  should  be  amended  to  reflect  the  following  rules: 

(a)  in  order  to  obtain  a  Speaker's  warrant,  a  legislative  committee 
should  be  entitled  to  approach  the  Speaker  directly,  without  first 
reporting  to  the  Assembly  and  obtaining  the  Assembly's  order; 

(b)  where,  upon  consideration  of  a  committee's  request,  the  Speaker 
refuses  to  accede  to  that  request,  the  committee  whose  request 
has  been  denied  should  be  entitled  to  appeal  to  the  Assembly; 

Ic)  where,  for  any  reason,  the  Speaker  considers  it  appropriate,  the 
Speaker  shoi.ld  be  entitled  to  seek  an  order  from  the  Assembly; 
and 

(d)  where  the  Speaker  does  issue  his  warrant,  he  should  notify  the 
Legislative  Assembly  at  the  first  available  opportunity. 

12.  While,  as  a  matter  of  law,  a  legislative  committee  does  not  at  present 
have  "an  obligation  to  inform  a  witness  of  all  the  duties,  privileges  and 
possible  penalties  which  currently  exist  for  witnesses",''  in  the  future 
witnesses  before  legislative  committees  should  be  advised  of  their 
rights  and  duties  when  called  to  appear,  and  when  appearing,  before 
such  committees,  and  of  the  possible  penalties  for  non-cooperation.  In 
addition,  all  members  of  legislative  committees  should  be  advised  of 
these  same  rights,  duties  and  penalties. 

The  means  of  advising  witnesses  and  committee  members  of  the  mat- 
ters referred  to  in  Paragraph  12  should  take  the  following  form: 

(a)  an  explanatory  brochure  ought  to  be  prepared  for  the  use  of 

mmittee  members  and  prospective  witnesses; 

(b)  witnesses  requested  or  summoned  to  appear  before  a  committee 
should  be  forwarded  a  copy  of  the  brochure  well  enough  in  ad- 
v?n.e  of  ap.  ■  ',-nce  to  afford  them  a  reasonable  opportunity  to 
road  and  comprehend  the  material; 

(c)  the  brochure  should 

(i)     deser     •  gerti  rally  the   piocedures  adopted   by  legislative 
committees, 

lii)    outline  the  powers  of  committees  and  the  method  of  exami- 
nation. 


Ibid  .  Question  4 
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irii)  make  clear  to  the  witness  the  nature  of  his  duties,  including 
the  dutv  to  answer  all  questions  and  produce  all  documents, 
if  insisted  upon  by  the  committee  and  the  Legislative 
Assembly  (see,  also,  (vi)). 

(iv)  inform  the  witness  of  his  rights,  including  the  right  to, object 
to  questions,  to  request  an  in  camera  hearing  for  all  or  part  of 
his  testimony  or  production  of  documents  and  to  request  that 
all  or  part  of  his  evidence  not  be  published  (widi  the  final 
decision  resting  with  the  committee), 

(v)  inform  the  witness  of  the  use  and  meaning  of  the  proposed 
affirmation  and  indicate  to  committee  members  that  the 
proposed  affirmation  procedure  should  be  employed  where 
the  rights  or  reputation  of  an  individual  or  the, propriety  of  an 
individual's  conduct  are  involved  (see,  also,  Paragraph  8(e)), 

(vi)  inform  the  witness  of  the  statutory  provisions  concerning  the 
failure  to  appear  when  summoned  before  a  committee  or  to 
cooperate  with  the  committee,  and 

(vii)  inform  the  witness  of  his  righjt:  to  r,etain,counsel  and  of  the 
role  of  counsel  at  a  legislative  committee  hearing  (see  Para- 
graphs 15  and  16*;  ,      ,.  ...b,  :     ,    JinA 

rn >•  lr;!  .'■■•..... 

(d)  copies  of  the  brochure  should  be  made  readily  available  at  the 
hearing  itself;  and 

•  -  '     "'  ioa     »■■ 

(e)  in  addition  to  the  proposed  explanatory  brochure, 

n£  »'  :•'.•    •  •■      -  •  •■•    • 

(i)  there  should  be  prepared  a  very  short  document,  setting  out 
briefly  the  rights  and  duties  of  witnesses  and  the  sanctions  for 
non-cooperation  with  a  legislative  commrttee, 

(ii)  the  document  proposed  in  (i)  should  be  distributed  to  all 
witnesses  immediately  prior  to  their  giving  evidence  and, 
therefore,  should  be  capable  of  being  read  and  understood 

within  a  relatively  short  period  of  time,  and 

•  ■ 

(iii)  the  document  should  be  made  easily  available  at  a  committee 
hearing.  .       '"  ""'  '•"   '  '  '-  r 

-   • 
14.    (a)    Within  a  reasonable  time  prior  to  a  committee  hearing  at  which  a 
witness  is  to  give  evidence,  the  witness  should  be 

(i)     given  notice  of  the  committee  hearing, 

•■•••■     •'•....     i 
(ii)    advised  of  the  terms  of  reference  of  the  committee,  and 

(iii)  informed,  in  as  much  detail  as  possible,  of  the  nature  of  the 
evidence  sought  by  the  committee. 
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(b)  To  facilitate  advance  preparation  by  a  .witness,  as  a  matter  of 
fairness  to  the  witness  and  in  order  to  expedite  committee  pro- 
ceedings, the  terms  of  reference  oi  committees  should  be  drafted 
in  as  clear  and  as  comprehensive  a  manner  as  possible. 

15.  A  new  provision  in  the  Legislative  Assembly  Act  should  provide  that  a 
witness  at  a  legislative  committee  hearing  has  the  right-to  retain  coun- 

SCI. 

. 

16.  (a)    Counsel  should  be  entitled  as  of  right  to  offer  advice  to  the  wit- 

ness at  all  times,  regardless  of  whether  the  witness  is  actually  in 
the  process  of  giving  evidence. 

(b)  Where  a  witness's  rights  or  reputation  are  or  may  be  in  jeopardy 
or  where  the  witness's  conduct  is  or  may  be  in  issue,  counsel 
should  be  entitled  to  examine  and  cross-examine  witnesses  and  to 
make  submissions;  that  is  to  say,  under  these  circumstances, 
counsel  should  be  given  full  rights  of  active  participation. 

to  The  role  of  a  witness's  counsel  at  a  committee  hearing,  as  de- 
scribed in  (a)  and  (b),  should  be  set  forth  in  the  proposed  new 
explanatory  brochure  (see  Paragraph  13). 

. 

17.  Subject  to  a  contrary  order  of  the  Legislative  Assembly,  legislative 
committees  should  continue  to  be  empowered  to  invite  and  receive 
written  submissions  or  oral  'estimony,  or  both,  at  their  own  discretion. 

18.  (aj    Subject  to  (b)  and  (d),  the  current  general  practice  of  legislative 

committees  of  hearing  evidence  in  open  session  should  be  con- 
tinued and  encouraged. 

(b)  On  the  application  of  a  committee  witness,  or  on  its  own  motion, 
a  committee  should  be  empowered  to  transfer  proceedings  from 
open  to  closed,  in  camera,  session  where  it  is  known  or  antici- 
pated that  the  evidence  that  will  or  might  be  given  might  tend  to 
incriminate  the  witness,  refleci  preiudicially  on  the  reputation, 
character  or  conduct  of  the  witness  or  another  party,  involve  a 
sensitive,  privileged,  confidential  or  classified  matter,  or  where 
for  any  other  reason  the  committee  is  of  the  view  that  the  public 
interest  would  be  better  served  by  holding  the  hearing  in  camera 
than  by  holding  it  in  public. 

(c)  A  witness  should  be  permitted  to  justify  his  request  for  an  in 
camera  hearing  in  a  closed  session. 

(d)  Where  the  proceedings  of  a  legislative  committee  concern  a  mat- 
ter that  is  also  the  subject  of  a  pending  civil  or  criminal  trial,  the 
proceedings  should  be  held  in  camera,  unless  the  Legislative  As- 
sembly decides  otherwise. 


10 


Ibid..  Qu«non  7. 
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19.  (a)  Where,  under  Paragraph  18(d),  committee  proceedings  are  held 
in  camera,  and  where  the  committee  wishes  to  publish  the  evi- 
dence given  at  such  proceedings  (see  (c)).  such  publication  should 
not  take  place  until  after  all  civil  or  criminal  proceedings,  includ- 
ing possible  appeals,  have  been  concluded,  unless  the  Legislative 

Assembly  decides  otherwise. 

m  ;.'  .    ,    I 

<b)  On  the  application  of  a  committee  witness,  or  on  its  own  motion, 
a  committee  should  be  empowered  to  order  that  all  or  part  of  a 
witness's  evidence  should  not  be  published. 

(c)  The  publication  of  evidence  taken  in  camera  should  not  take 
place  without  very  compelling  reasons  to  do  so;  prima  facie,  such 
evidence  should  remain  private. 


20. 


(d)'  A  committee  should  give  consideration,  in  appropriate  cases,  to 
affording  a  witness  an  opportunity  of  placing  further  relevant 
evidence  before  a  committee  where  the  comrrritfee  has  decided  to 
publish  all  or  part  of  the  witness's  evidence  taken  in  camera. 


With  respect  to  the  use  of  a  witness i§ 'evidefic,ei  against  him  a'fa  subse- 
quent proceeding,  :;"  ,i: 


(a) 


at  common  law,  a  witness  at  a  legislative  committee  hearing  could 
not  refuse  to  answer  any  question  oritfie  ground  that'hisahswer 
might  tend  to  incriminate  him  or  establish  his  liability  or  guilt  at  a 
subsequent  civii  or  criminal  proceeding.  Accordingly,  an  attempt 
by  a  witness  to  invoke  the  protective  provisions  of  section  5(2)  of 
the  Canada  Evidence  Act  Orseetiori  9(2)  of  the  Ontario  Evidence 

Act  would  be  ineffectiveV'~'-r's[   ,5  *ni:E3fi 

■    .  ■■ 

(b)  section  37  of  the  Legislative  Assembly  Act  does  not,  and  should 
not  be  made  to,  apply  to  witnesses  before  legtslafive  committees. 
Section  37  should  continue  to  deal  exclusively  with  the  privileges 
accorded  to  members  of  the  Legislative  Assembly;12 


...  ^  i- 


(c)    Ontario  appears  to  have  the  legislative  'competence  to  enact 

?•'  broad  legislation  designed  to  protect  witnesses  in  respect  of  the 

use  of  their  evidence  at  any  subsequent  proceeding,  whether  civil. 

quasi-criminal  or  criminal, 'J  arid  '•'  "•    -    <     •        '■"■ 

J    n  ■  biuovw  i." 

legislation  dealing  with  the  use  ofa'witriess's evidence  at  a  subse- 
quent proceeding  should  be  enacted  by  Ontario  in  the  proposed 
Part  II  of  the  Legislative  Assembly  Act  (see  Paragraph  1),  arid 
such  legislation  should  provide- that: M 


(d) 


ii 


■ 


11  Ibid..  Question  H. 

12  Ibid.,  at  20.  Question  3. 
11  Ibid.,  at  21.  Question  1 1. 
14  Ibid..  Questions  8  and  9. 


,     ••jtiu       •!  r«?ifi 
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(il  a  witness  who  gives  evidence  a(  any  legislative  committee 
proceedings  — whether  such  evidence  is  given  orally,  by  way 
of  affidavit,  by  the  provision  of  documents,  or  otherwise- 
has  the  right  not  to  have  any  evidence  so  given  used  against 
that  witness  in  any  subsequent  proceeding,  except  in  a 
prosecution  for  perjury  or  for  the  giving  of  contradictory 
evidence; 

(ii)  the  protection  proposed  in  (i)  applies  automatically  to  all 
witnesses,  whether  they  claim  or  request  the  protection, |S 
whether  they  give  evidence  by  means  of  the  proposed  affir- 
mation or  not  (see  Paragraph  8),  and  whether  they  appear 
before  a  legislative  committee  voluntarily,  at  the  invitation  of 
the  committee  or  pursuant  to  a  Speaker's  warrant;16  and 

(iii)  the  Legislative  Assembly  has  no  jurisdiction  to  withdraw  the 
proposed  protection  and  therefore  to  permit  a  witness's  evi- 
dence to  be  used  at  any  subsequent  proceeding,  and 

(e)  for  greater  certainly  in  protecting  witnesses  against  the  use  of 
their  evidence  in  any  subsequent  proceeding,  the  Parliament  of 
Canada  should  be  requested  to  enact  legislation  similar  to  that 
proposed  in  (d). 


I!>  Ibid ..  a(  21.  Question  10. 
*  Ibid.,  ai  20.  Quest»on  I 


